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Report of the Workshop on Advancing Rights of
Women and Children with Disabilities

January 25-26, 2009

Hotel Shankar, Lazimpat, Kathmandu

INTRODUCTION

Following several prior attempts to create internationally acceptable standards of addressing
issues pertaining to persons with disabilities, the Convention on the Rights of Persons with
Disabilities (CRPD) was adopted by the United Nations General Assembly on December
13, 2006 and was opened for signature on the March 30, 2007. It received its 20™" ratification
on April 3, 2008 triggering its entry into force on the May 12, 2008. The CRPD largely builds
on the established and existing principles of human rights under international treaty
jurisprudence. Recalling the importance and applicability of main human rights treaties
such as the ICESCR, ICCPR, CEDAW, CERD, CAT and CRC, the Convention reaffirms in
its Preamble the universality, indivisibility, interdependence and interrelatedness of all human
rights and fundamental freedoms and the need for persons with disabilities to be guaranteed
their full enjoyment without discrimination.

Thus far, the Convention has been signed and ratified by 137 states and 44 states respectively.
Similarly, the Optional Protocol to the Convention on the Rights of Persons with Disabilities

NOILONAOYLNI

has received 81 signatures and 26 ratifications. Nepal is one amongst those countries that
has signed both the Convention and the Optional Protocol on 3rd January 2008, but is yet
to ratify them.

In the past years Nepal as a country has itself witnessed several changes particularly pertaining
to its structure of governance. The People’s Movement leading to the said overhaul not only
dismissed the monarchial system of rule but also introduced the ideology of inclusive society
and politics premised on the basic principles of equality and non-discrimination. The
subsequent formulation of the Interim Constitution and the formation of a Constituent
Assembly through country-wide elections were considered to be the first steps in ensuring
inclusivity and establishing rule of law. While disability as an issue remained to be addressed
in particular through the above mechanisms, efforts towards ratification of CRPD could be
witnessed in initiatives undertaken by the Ministry of Women, Children and Social Welfare
as well as through reported discussions in the first council of Ministers formed after the
introduction of democracy.
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INTRODUCTION

In this light it was vital to explore the importance of the Convention particularly for Nepal
where treaty jurisprudence is hailed to be extremely strong. According to the Nepal Treaty
Act, 1991, once ratified the international conventions to which Nepal is a party prevail over
the domestic law.! The Supreme Court of Nepal has also recognized treaty jurisprudence
interpreting international human rights instruments as a national law.? Thus, the ratification
of CRPD is considered strategic for recognizing and claiming the rights of person with
disabilities in Nepal. If ratified it will not only provide guidelines for state action but also
serve as a fundamental document for the realization of the human rights of persons with
disabilities.

The CRPD as a treaty propagates a human rights approach in addressing issues relating to
persons with disabilities based on existing and established principles under international
human rights law. The rights of equality and non-discrimination are enshrined as jus cogens
under international law and therefore are non-derogable irrespective of ratification status by
state parties. Indivisibility of rights, being the basic principle of international human rights
law, has been reiterated under the Convention along with the recognition of multiple
discrimination experienced by women and children with disabilities. In addition the Convention
provides concrete actions that may be adopted by state parties in de facto realization of the
right to equality and non-discrimination.

In the above-mentioned context, a Workshop on Advancing Rights of Women and
Children with Disabilities was jointly organized by the Forum for Women, Law and
Development (FWLD) and National Federation of Disabled — Nepal (NDFN) on behalf of
the Working Group on Advancing Rights of Persons with Disabilities (Annex I). It was held
on January 25-26, 2009, at Hotel Shankar at Kathmandu in Nepal.

The major objectives of the workshop were as below:

] To create a model for coalition building amongst human rights groups and groups of
persons with disabilities towards addressing disability rights through cross-sectional
participation of various groups.

] To reinforce rights of women and children on the basis of multiple - discrimination.

[ To discuss best methods of implementing the Convention on the Rights of Persons with
Disabilities in principle within the country.

] To provide a platform for discussing law and policy reform relating to rights of persons
with disabilities on the basis of the paradigm shift in international jurisprudence from
a welfare approach to a social or human rights based approach.

] To build on the current process of constitution-making towards ensuring inclusivity
within the framework of equality and non-discrimination.

1 Section 9 of the Nepal, Treaty Act, 1991.

2 Reena Bajracharya vs. RNAC, NKP, 2057, Vol. 5, p376
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] To address issues relating to access to justice for persons with disabilities particularly
for women and children with disabilities.

The participants of the workshop included representations from various sectors such as
persons with disabilities, organizations working on issues relating to children and women,
parents of persons with intellectual disabilities, community based rehabilitation networks,
representation from the medical fraternity and rehabilitation centres, human rights
organizations, international organizations working on issues relating to women, children
and disabilities. Participation was ensured from the districts belonging to all five developmental
regions of the country, namely West, Mid-West, Far-West, East and Central regions. (Refer
to Annex II).

The two —day workshop was moderated on the overall by Mr. Sanjay Bantawa, General
Secretary of NFDN. A rapporteuring team provided a summary discussions at the end of
each day and assisted in the identification of important issues to be reflected in the
recommendations particularly for the incorporation in the forthcoming Constitution. This
team was headed by headed by Mr. Krishna Prasad Bhattarai of Hospital and
Rehabilitation Centre for Disabled Children (HRDC)as Chief Rapporteur. Other
members of the team were Mr. Chintamani Poudel of the National Federation of Disabled
Nepal (NFDN, Mr. Kiran Shilpakar of National Association of Physically Disabled
(NAPD), Ms. Tika Dahal of Nepal Disabled Women's Association (NDWA) and lastly Mr.
Yubaraj Katuwal of Nepal Children’s Organisation (NCO).

The first day of the workshop was dedicated to conceptual discussions on the human rights
framework advocated under the CRPD and the intersection of rights relating to women,
children and disabilities as specifically acknowledged groups under international
jurisprudence. The second day was begun with a discussion on the present legal framework
with regard to disability in Nepal subsequent to which thematic group discussions were
conducted amongst the participants with a goal to explore options of future action within the
country. The workshop was concluded with a formal address delivered by Rt. Hon. Subhash
Nemang, Speaker of the Constituent Assembly and other members of the Assembly
representing the five main political parties in the country.
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INAUGURAL SESSION

As a Constituent

its Optional Protocol.

- Hon’ble Indira
Kumari Gurung

DAY ONE

A. INAUGURAL SESSION

The inaugural session was held with the objective of providing the context and background
for the two-day workshop, and highlighting the need for discussions on reforms of laws and
policies within Nepal. The session was chaired by Advocate Meera Dhungana, Vice-
President, FWLD. The welcome address was delivered by Advocate Sabin Shrestha,
Executive Director of FWLD. Other speakers at the inauguration included members of
the Constituent Assembly, namely, Hon. Indira Kumari Gurung, Hon. Raghav Bir Joshi and
Hon. Sharda Kumal and lastly the President of Nepal Disabled Women’s Association (NDWA),
Ms. Tika Dahal.

While welcoming all participants at the workshop Advocate Shrestha highlighted the
aforementioned objectives of the two-days workshop and encouraged the common goals of
charting a future action plan to be met through discussions during the two days. He stated
that the issues of persons with disabilities extended much beyond the issue of their access to
health care services and education that had thus far been motivated by approaches such as
sympathy and protection. It was stated that in current times persons with disabilities were
demanding the inherent rights which every human posses.

Further it was stated that while human rights for all had been discussed since long, it’s
realization through protection of inherent rights would not be achieved without identifying
specific needs of people. In this particular context acknowledging that the environment in
which persons with disabilities have been surviving are different would be critical to address
their needs and concerns.

Lastly the adoption of CRPD was hailed as a landmark step in recognizing the rights of
persons with disabilities and for having introduced the rights-based approach as opposed to
the previously existent welfare-based approach, thereby ensuring that the decision of what
protections were deserved by persons with disabilities were no longer with “others”. It was
however stated that the implementation of CRPD within national
jurisdictions was a challenge that most countries would need to
confront.

Assembly member, | am

Hon’ble Indira Kumari Gurung, in her address citing the efforts

committed for the being undertaken within Nepal for the ratification of CRPD voiced
ratification of CRPD and hope that persons with disabilities would gain the right to self-

determination after the ratification of the CRPD and its Optional
Protocol. Her address was concluded with the pledge of active
participation as a member of Constituent Assembly in the
ratification process.
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Hon’ble Raghav Bir Joshi, delivering his address in sign language reiterated the efforts
being undertaken by the Cabinet for the ratification of the CRPD and hailed it as an effort at
protecting the rights of persons with disabilities. It was further mentioned that Nepal was in
the process of drafting a new Constitution for the country through 14 drafting committees
consisting of members of the Constituent Assembly. Hon'ble Joshi, mentioned himself to be
a member of the Marginalized and Development Committee, through which he stated to
have been making attempts towards inclusion of the rights of persons with disabilities as
fundamental rights in the upcoming Constitution. He stated himself to be hopeful of the
upcoming Constitution serving to reduce the gap between the abled and disabled persons
within the society and ensure the abolition of practices based on prejudices of the society.
These prejudices were cited as having stemmed from the ancient perception of disability to
be resultant of sins committed in previous life and led to adoption of discriminatory practices
such as persons with disabilities being hidden from the public eye. He was further hopeful
that in future all persons with disabilities would be able to avail of special facilities such as
sign language and braille at all levels of education and trainings would be extended to parents
of children with disabilities for the usage of such languages and means of communication.
The need was expressed for availability of facilities such as interpretors for sign language
and use of wheelchair in all public places particularly in courts and other official places of
visit was in order to ensure access to justice and other inherent rights of persons with
disabilities. As matters of priority for the state to address, he highlighted the issues of persons
with disabilities amongst the aged, the Bhutanese refugees and lastly the needs of mentally
disabled persons who remain entirely dependant on their parents in every aspect of life.
Lastly encouraging the participants to actively participate in the present workshop, he
mentioned that persons with disabilities should take steps to ensure equality, and that the
workshop could be used as a platform to map strategic plans towards the protection of rights
of persons with disabilities.

Hon’ble Sarda Kumal, as the fourth speaker in the session and in keeping with the theme
of the Workshop, drew attention to the multiple forms and range of discrimination faced by
women with disabilities beginning with the family and extending to the rest of the society.
She drew similarities between the women's movement and the disability movement by
highlighting the challenges faced particularly with regard to the legislative responses. She
stated that the women’s movement had been falsely accused as having demanded a separate
state and that now persons with disabilities were being accused of wanting the same.

She then reemphasized the need to ensure incorporation of rights relating to persons with
disabilities in the upcoming constitution of Nepal stating that “disabilities” had not been
adequately covered under the Interim Constitution which aptly displayed the state’s
unwillingness and muteness in addressing issues relating to persons with disabilities. She
stated that the disability movement would not stop with the people’s movement and the
introduction of inclusive democracy but that it had infact heightened. She entreated that
history not be allowed to repeat itself in the forthcoming constitution and opined that the first
steps in overcoming this lacunae would be in formulating a comprehensive definition of
“disabilities”, identifying various forms of disabilities that would need to be addressed and
educating officials and office bearers belonging to concerned agencies. She also stated that
in order to formulate the claims of rights of persons with disabilities it was critical to assess
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INAUGURAL SESSION

the situation of persons with disabilities in the rural areas of Nepal whose experiences are
often neglected in policy making processes. Thereafter she stated that with the historical turn
within the country, there was an acute need for persons with disabilities to get mobilized and
face various opportunities as well as challenges to protect their rights. Sharing her experience
from the Public Opinion Poll Committee, she said that the officials at the committee had
displayed reluctance to conduct public opinion poll regarding the rights of people with
disabilities as the issue was not included by the preamble of the Interim Constitution. Thus,
being a member of the Constituent Assembly, she requested all the participants to discuss the
issue of ensuring representation of persons with disabilities in all the 14 drafting committees
of the upcoming Constitution as a strategy for better inclusion of voices from within the
community. Concluding her address Hon'ble Kumal welcomed feedback with regard to

policy reform and issues to be incorporated within the forthcoming

constitution from the participants of the workshop.
Women of my

capacity are unable Ms. Tika Dahal, spoke on the need for attention with particular

regard to women and children with disabilities. Highlighting the
to find out what

issue of discrimination against women with disabilities, Ms. Dahal

rights are stated that in the current social setup men were often given priority

guaranteed under and value even if they were disabled, that discrimination was

this Convention. initiated at the familial circles where a daughter-in-law was

expected to meet all standards of efficiency and beauty while

- Tika Dahal, qualities in a man were regarded as inconsequential to the extent

NDWA that disabilities were also overlooked. Women with disabilities

were therefore evaluated on a separate platform on the basis of

their appearances and abilities as opposed to men, which often

rendered them ineligible and therefore placed them as burdens to their families for their

entire lives. She cited that in the context of such realities the objective of the workshop to

address multiple discrimination against women and children with disabilities was very
significant.

She raised the concern that despite Nepal’s participation at the drafting process of CRPD
and its Optional Protocol and the subsequent singing of the same, persons with disabilities
within the country continue to be unaware of their rights guaranteed by the Convention.
Expressing regret over the fact that the government had thus far taken no initiative towards
awareness creation she emphasized the need for awareness regarding basic rights even
amongst the other members of the society beyond persons with disabilities.

Ms. Dabhal cited Articles 5 -30 of CRPD to be the most important in protecting the rights of
persons with disabilities. Amongst them Article 6, 7 and 16 were cited as critical due to the
specific mention of rights of women with disabilities, children with disabilities and freedom
from exploitation, violence and abuse respectively. As significant numbers of women with
disabilities generally suffered violence, Article 16 of the CRPD had potential as a strong tool
to combat all forms of violence. Similarly, Article 7 would provide guidelines to the state for
development of programmes dedicated to girl children with disabilities which Nepal continues
to lack even to this day.
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She thereafter raised concerns regarding practices of government that discriminated between
persons who have been naturally born with disabilities and those who were rendered disabled
during their lifetime. She stated persons being rendered disabled due to accidents during
their lifetime hold the right of compensation from the government or from private companies
that share liability, however persons who are naturally born disabled are not granted similar
rights. Disability being considered a matter of fate and resultant of sins commited in previous
life, persons naturally born with disabilities are therefore excluded from development processes
and from most beneficial programmes. Such attitudes were stated to have created permanent
spaces in the minds of people to such extents that despite the current fever relating to the
power of the youth, youth with disabilities have been practically excluded. Reiterating the
need to review languages and terms used to identify and refer to persons with disabilities Ms.
Dahal voiced a hope that attitudes and perceptions would change in the forthcoming years
and persons with disabilities would be able to exercise their rights.

Summarising the observations put forth by the speakers Advocate Meera Dhungana highlighted
common observations such as persons with disabilities being generally at risk of violence
and victims of rampant discrimination and that the existing gender gaps in our society rendered
women with disabilities as more vulnerable. She further stated that the CRPD could be used
as one of the strong mechanisms to protect the rights and interest of women and children
with disabilities and expressed hope that the Government of Nepal would ratify the Convention
and its Optional Protocol at the earliest.

As a conclusion to the session, an audio visual clipping created by National Federation for
Disabled — Nepal was screened. The lyrics for the song depicted below were composed by
Mr. Birendra Raj Pokharel, President of NFDN:

How long can charity exist for Persons with Disabilities

Time has come to be empowered with rights and equity

Why should we be compelled to live in discrimination, hatred and hesitation
We must join hands together with our skills and creativity for Nation
building

Our Fathers and mothers have sent us to learn I now stand with my
knowledge,

My brothers - sisters lead me togetherl support others with the hands of
encouragement

Give me space for me to make policy with my inner eyes

Know my language, and watch me break hurdles of development with my
signs

A new morning has come,

Our faith has bloomedlInclusive voice is in echo with the theme of democracy
Affection is observed in social attitude

It is time for us persons with disabilities to break through humiliation

[Translated from Nepali]
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PLENARY SESSION |

B. PLENARY SESSION I:
PRINCIPLES OF CRPD, THE RATIFICATION PROCESS AND ITS BENEFITS

Aiming to provide conceptual and contextual basis for further discussions on rights of persons
with disabilities, the first plenary session focused on Principles of CRPD, the Ratification
Process and its Benefits.

The session was chaired by Hon’ble Gauri Pradhan, Member, National Human Rights
Commission, Nepal. The Speakers of the Session were, Ms. Ayesha Sen Choudhury,
Visiting Researcher and Programme Co-ordinator from Forum for Women Law and
Development (FWLD) and Mr. Birendra Raj Pokharel, President of National Federation
of Disabled — Nepal (NFDN).

1. Principles of CRPD - Ayesha Sen Choudhury

Ms. Ayesha Sen Choudhury provided an overview of the CRPD and outlined international
human rights jurisprudence on the basis of which CRPD has been framed.

The CRPD was cited to have been adopted pursuant to a decade of deliberations regarding
the appropriate approach to protect rights of persons with disabilities and therefore
incorporated the principles of major six international instruments on human rights, namely,
International Covenant on Civil and Political Rights (ICCPR), the International Convention
on Economic Social and Cultural Rights (ICESCR), the Convention on the Elimination of
Discrimination Against Women (CEDAW), the Convention Against Torture (CAT), the
Convention on the Elimination of Racial Discrimination (CERD) and the Convention on the
Rights of the Child (CRC). The Preamble of the Convention was stated to have reaffirmed
the universality, indivisibility, interdependence and interrelatedness of all human rights and
fundamental freedoms and the need for persons with disabilities to be guaranteed their full
enjoyment without discrimination. On this basis, the objectives of the Convention under
Article 1 stated “fo promote, protect and ensure the full and equal enjoyment of all human
rights and fundamental freedoms by all persons with disabilities, and to promote respect for
their inherent dignity.”

Citing Article 3 enumerating the General Principles of the Convention Ms. Choudhury
highlighted 6 specific principles on which the Convention is based, namely, the Right to Non-
Discrimination and Equality, Indivisibility of Rights, Multiple Discrimination, Participation
and Inclusion, Accessibility and lastly the principle of International Co-operation.

Elaborating on the first of the above-mentioned principles she stated that the right to equality
and non-discrimination are the cornerstone of human rights jurisprudence and no human
right treaty can exclude the protection such rights. Accordingly, the CRPD has under Art. 5
provides:

“l1.  States Parties recognize that all persons are equal before and under the law and are
entitled without any discrimination to the equal protection and equal benefit of the
law.
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2. States Parties shall prohibit all discrimination on the basis of disability and guarantee
to persons with disabilities equal and effective legal protection against discrimination
on all grounds.

3. In order to promote equality and eliminate discrimination, States Parties shall take all
appropriate steps to ensure that reasonable accommodation is provided.

4. Specific measures which are necessary to accelerate or achieve de facto equality of
persons with disabilities shall not be considered discrimination under the terms of the
present Convention.”

The definition of discrimination on the basis of disability provided by the CRPD under
Article 23, was mentioned to have been formulated in a manner similar to the definition in
CEDAW, thereby comprehensively depicting the means by which discrimination may occur
and the effects that can be considered as resultant of such discrimination. Discrimination
could include not just intended or direct discrimination but unintended actions or neutral
language of laws that may in effect or implementation result in discrimination.

Raising the concern on discrimination faced by persons with disabilities both in public and
private sphere, the speaker voiced that pursuant to the ratification of CRPD a member state
is obliged to work for eliminating various forms of discriminations within the private sphere.

Any distinction, — A differential grading

Exclusion — Negative usage of differences resulting in denial of rights
Restriction — Disallowing exercise of full rights

Which has the purpose or effect — Connoting intended or unintended actions
of impairing or nullifying the recognition, enjoyment or exercise, on an equal
basis with others of all human rights and fundamental freedoms in the

political, economic, social, cultural, civil or any other field.

In addition, to address specific forms of discrimination faced by persons with disabilities
the definition also states that discrimination with reference to persons with disabilities may
also include denial of reasonable accommodation, which was further defined by Article 2 as
“necessary and appropriate modification and adjustments not imposing a disproportionate
or undue burden, where needed in a particular case, to ensure to persons with disabilities
the enjoyment or exercise on an equal basis with others of all human rights and fundamental
freedoms”

3 Article 2, CRPD: “ Discrimination on the basis of disability” means any distinction, exclusion or
restriction on the basis of disability which has the purpose or effect of impairing or nullifying the
recognition, enjoyment or exercise, on an equal basis with others, of all human rights and fundamental
freedoms in the political, economic, social, cultural, civil or any other field. It includes all forms of
discrimination, including denial of reasonable accommodation”
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With regard to indivisibility of rights, it was stated that international human rights law initially
created a false dichotomy between civil and political rights, by one side, and social and
economic rights, by the other. While the Universal Declaration of Human Rights was a
comprehensive document incorporating civil, political, social and economic rights, the
succeeding conventions introduced a divide between two sets of rights and further provided
that whilst civil and political rights shall be immediately available; social and economic rights
shall be progressively realizable.

However the introduction of the third generation of rights created for specific groups such as
women and children reiterated that human rights were indivisible and could not be segregated
in implementation. The CRPD similarly drawing its principles from all existing human rights
conventions and treaties and upholds indivisibility in their application and stated that rights
of persons with disabilities cannot be divided in their enjoyment.

Moreover, the Convention has also addressed the concern that women with disabilities might
experience discrimination on at least two levels: on the basis of sex and on the basis of
disability. Article 6 of the CRPD specifically recognizes that women and girls with disabilities
are subject to multiple forms of discrimination, including on the basis of disability, on the
basis of sex and sometimes on other grounds as well.

The Article 6 of the Convention reads as “Women with Disabilities:

1. States Parties recognize that women and girls with disabilities are subject to multiple
discrimination, and in this regard shall take measures to ensure the full and equal
enjoyment by them of all human rights and fundamental freedoms.

2. States Parties shall take all appropriate measures to ensure the full development,
advancement and empowerment of women, for the purpose of guaranteeing them the
exercise and enjoyment of the human rights and fundamental freedoms set out in the
present Convention.”

Speaking on the right of participation and inclusion it was stated that the Convention aims
to engage persons with disabilities in the wider society and in making decisions that will
affect them, encouraging them to be active in their own lives and within the community.
Inclusion was cited to be a two-way process requiring persons who have no disabilities to be
open to the participation of persons with disabilities as well as the, willingness of persons
with disabilities to adapt to their surroundings. The Convention specifically recognizes the
right to participation in political life, such as through voting in parliamentary elections, and
in cultural life, such as through assisting in cultural, sporting and other recreational activities.
However, the realization of the right to participate sometimes requires specific State actions.
For example, a blind person might require voting material in Braille and might also require
personal support in the voting booth so that his/her choice is clear. If a voting station does
not have ramp access or is too far from home, a person in a wheelchair might be hindered
from voting, hence his/her right to participate in political life is obstructed. Articles in the
Convention have therefore directed State Parties to adopt such forms of effective measures.
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The CRPD under Article 9 was stated to specifically protect the principle of accessibility.
The principle aims to dismantle the barriers that hinder the enjoyment of rights by persons
with disabilities. The issue concerns not just physical access to places, but also access to
information, technologies, such as the internet, communication, and economic and social
life. The provision of ramps, sufficiently large and unblocked corridors and doors, the
placement of door handles, the availability of information in braille and easy-to-read formats,
the use of sign interpretation/interpreters, and the availability of assistance and support can
ensure that a person with a disability has access to a workplace, a place of entertainment, a
voting booth, transport, a court of law, etc. Without access to information or the ability to
move freely, other rights of persons with disabilities were also stated to be restricted.

Citing the last principle, Ms. Choudhury spoke about the obligation for international
cooperation, which the Convention expressly acknowledges. This principle articulated under
Article 32 obliges States parties to cooperate with other States and/or with relevant
international and regional organizations and civil society in building capacity, including
through the exchange and sharing of information, experiences, training programmes and
best practices; conducting research programmes and facilitating access to scientific knowledge;
and promoting technical and economic assistance, including facilitating the use of accessible
and assistive technologies as main initiatives.

Ms. Choudhury concluded her presentation stating CRPD to be a comprehensive document
that protects and promotes the rights of persons with disabilities. Being a legally binding
document it was said to require state parties to not only implement the principles and
provisions in their respective jurisdictions but also mandate the formation of a Committees
that shall monitor such implementation both at the domestic level as well as at the international
level .

2. The Ratification Process in Nepal and its Benefits — Birendra Raj Pokharel

Mr. Birendra Raj Pokharel, President of NFDN, highlighted the benefits of ratifying
the Convention and its Optional Protocol for Nepal. He elucidated on the processes of
ratification in Nepal, the attempts in mobilization of civil society groups to gain support for
the ratification, and the progresses made thus far.

Linking concepts with the various terminologies used to address the persons with disabilities,
he stated that with development of various approaches pertaining to disabilities, the manner
of defining disabilities has also gradually changed. It was stated that the term “disabled” is
often used to indicate disfunctionality whether in the government using the term “disabled-
government” , or in the Constituent Assembly using the term “disabled constituent assembly”.
Thus, the term “disabled” while not being wrong in itself, can lend a negative connotation
on the basis of its usage. As a result, various other terminologies namely “people with different
ability”, “people with special needs” and “physically challenged people” etc. emerged
portraying to a greater extent the linkages with human feelings and sensitivities.
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Thereafter providing an overview of the international human rights instruments, Mr. Pokharel
indicated that except for the Convention on the Rights of the Child (CRC) which has provided
specifically for the rights of children with disabilities, none of the other international instruments
contain mention of rights of persons with disabilities. Few specific attempts had subsequently
been made to protect and promote the rights of persons with disabilities through the adoption
of Declaration on the Rights of Mentally Retarded Persons, Declaration on the Rights of
Disable Persons, 1975, World’s Plan of Action on DisableD Person, 1952, UN Rule on
Equal Opportunity for Person with Disabilities, 1994, Fourth Women’s Conference at Bejjing,
1995, Millennium Development Plan of Action for Asia Pacific etc. These were however
restricted in application only as guiding principles for the states parties and were not legally
binding for the governments. Thus, a need for introducing a specific international Convention
for the protection of the rights of persons with disabilities was realized leading to the adoption
of the CRPD at the 61 session of the General Assembly of the United Nations.

Mr. Pokharel reiterating the basic principles underlying the CRPD mentioned by Ms.
Choudhury, briefly outlined the structure of the Convention. The Convention was stated to
contain 25 points in its Preamble and 50 Articles. While the Article 1 and 2 articulates the
purpose of the Convention and definitions of terminologies used, Articles 3 to 9 provide a
general framework of issues pertaining to persons with disabilities. Articles 10 to 30 articulates
specific rights and guidelines for state parties in protection of such rights. Articles 31 to 40
contain provisions relating to the procedures for implementation of the Convention, whereas
the articles 41 to 50 provides interpretation of the technical aspects of the Convention and
ascertains the national and international remedial measures in instances of violation of rights.
In addition to the provisions under the Convention, the Optional Protocol contains 18 Articles
establishing a Committee on Rights of Persons with Disabilities which shall be considered
the appropriate international forum for receipt and consideration of communications from
individuals or groups of individuals whose rights as articulated under the Convention may
have been violated by a State Party.

Articulating the benefits and relevance of CRPD in Nepal, Mr. Pokharel mentioned that Article
4 of the CRPD requires member states to enact and/or amend existing domestic legislation
as a positive obligation to accommodate the concerns and needs of persons with disabilities.
Nepal in present times has been witnessing the establishment of mechanisms for ensuring
access to justice for all and the protection of human rights. In the context of attempts being
undertaken to build inclusive state mechanisms, he highlighted the need for the state to
adopt effective measures to address issues relating to persons with disabilities as one of the
categories under marginalized groups. In addition was iterated the need to address rights of
persons with disabilities under the new Constitution. Citing the existing Disabled (Protection
and Welfare) Act, as the only legislation specifically dedicated to persons with disabilities, he
stated the need for amendments and reformation of its provisions from the right based approach
advocated by the CRPD along with the enactment of a specific Regulation for its
implementation. On the basis of the same obligation under CRPD, Mr. Pokharel stated a
need to repeal and amend all existing legal provisions that are discriminatory against persons
with disabilities as well as a need to review of all other legislations from the perspective of
their impact on persons with disabilities in the process of implementation. The latter was
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stated as required in meeting the objective of creating a disabled-friendly legal framework
for the protection and promotion of basic human rights. An example discriminatory provision
under the law was cited in laws relating to Traffic Control that do not allow issuance of
licenses to persons with hearing disabilities, despite proven evidence of persons with varying
levels of hearing disabilities being able to drive successfully.

It was further stated that the ratification of the Convention not only creates state obligation
to protect and promote the rights of persons with disabilities, but also provides ample
opportunities for persons with disabilities to play effective role in the implementation of the
Convention. It creates opportunities for such persons to be made aware of their rights and
actively assist in protecting them through involvement in the monitoring of implementation
of the Convention and in drafting and presenting alternate reports to the relevant international
monitoring bodies.

Speaking about the efforts undertaken by civil society in the promotion of the Convention at
the international level and advocacy for ratification within Nepal, he informed that National
Federation for Disabled - Nepal (NFDN) had been actively involved in drafting of the
Convention through participation at various international level workshops and conferences.
At the national level NFDN had also taken lead role in raising wider awareness regarding the
importance and relevance of CRPD as well as translated the document in Nepali language
in an effort to create wider accessibility of the document within the country. Various advocacy
meetings had been conducted for the signature and ratification of the Convention resulting
in signing of the Convention by the Nepal Government on January 3, 2007. Continued and
focused advocacy with concerned ministries and government agencies had resulted in the
adoption of a decision by the Cabinet headed by Prime Minister, Hon. Pushpa Kamal Dahal
in December 2008 for the ratification of the Convention. He stated this process to be on-
going and cited hopes of its conclusion at the earliest.

Lastly various challenges were identified in the process for the ratification of the Convention.
The first of such challenges was cited in competing priorities such as political stability in the
face of transformation in governance which relegated issues relating to persons with
disabilities to a secondary position in importance. Second was cited to be the lack of will
amongst the political representatives themselves for the mainstreaming of persons with
disabilities in society. The third was the lack of awareness and conceptual clarity amongst
persons with disabilities themselves with regard to their rights, and lastly the lack of coherence
and continuity in advocacy for the ratification of the convention.

Concluding his presentation, Mr. Pokharel stated that persons with disabilities had been
greatly encouraged by the Government signing the CRPD and its Optional Protocol and
expressed hope that the Convention would be ratified immediately without any reservation
or further delay.
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3. Discussions and Observations from the Floor

Following the panel presentation the floor was opened for discussions moderated by the
Chair, Hon’ble Gauri Pradhan, member of NHRC.

Mr. Ramesh Lal Shrestha, of NFDH, raised concerns regarding the development and
welfare of persons with hearing disabilities in Nepal vis-a-vis Article 24 of the CRPD. It was
stated that the said Article provides for the right to education for persons with disabilities,
and requires state parties to ensure an inclusive education system at all levels along with
lifelong learning directed towards the development of their personality, talents and creativity,
as well as their mental and physical abilities, to their fullest potential. However, in the context
of Nepal sign language is not used everywhere, especially so in rural areas, resulting in
serious problems in communication for persons with hearing disabilities at every stage. He
stated that persons with hearing disabilities faced challenges in daily life and execution of
activities that were entirely different from those of persons with visual disabilities or other
forms of disabilities. On this basis he iterated the need for special education through sign
language at all levels and the specific need for educators with subject specializations at
higher levels who were trained in sign language as a means of communication. The lack of
such facilities even in present day was cited to have caused difficulties in self development
within the community of persons with hearing disabilities and fear was expressed regarding
the implementation of Article 24 of the CRPD in Nepal which may further provide a basis for
the State to relieve itself from the duty of providing special education and specific facilities
for hearing disabilities.

Ms. Subarna Kesari Chitrakar, the parent of a woman with intellectual disabilities and
the President of Sungava, a Mentally Retarded Women’s Vocational Centre, citing possible
difficulties in application of the CRPD in Nepal, stated that the Convention had failed to
consider specific context and concerns relating to persons with disabilities from lesser developed
or third world countries. Elaborating her statement she cited the example of exploitation of
persons with intellectual disabilities and the manners in which they are often deprived of
their rights to property and security in countries such as Nepal where discrimination is often
initiated at home. It was stated that the Convention had failed to take such instances into
account and provide guildelines to the state governments for protection on the basis of such
specific forms of violation of rights. On the basis of this statement Ms. Chitrakar requested
for information on processes that may be undertaken to ensure protection of such rights
through the Convention.

In response, to the above-mentioned issues raised by participants, Mr. Pokharel cited the
limitations of an international convention in highlighting individual issues and challenges
that may be countered at local levels. He stated that an international convention was limited
in it’s language as guiding principles that state parties were obliged to incorporate and
implement through domestic jurisprudence. It was elaborated that the effective implementation
of the principles enshrined and upheld under a Convention could only be achieved through
the enactment of a National Plan of Action within a particular country after the ratification
of the Convention and that such domestic plans may include issues pertinent to the context
of the said country as well as enumeration of effective means of addressing them. Thus mere

Report of the Workshop on Advancing Rights of Women and Children with Disabilities




ratification of the Convention would not be sufficient for guaranteeing and protecting the
rights of persons with disabilities but additional measures for domestication of such principles
in the context of a particular country and establishment of effective means of implementation
would be a necessity.

4. Remarks from the Chair

Concluding the session, Hon’ble Gauri Pradhan stated that human rights and issues
pertaining to protection of human rights had been discussed amongst the international
community for more than 60 years and the Universal Declaration on Human Rights (UDHR)
had been adopted in 1948 to protect and promote the human rights. However, various
challenges emerged in the realization of principles that had been long upheld, resulting in
continued attempts to explore solutions and the adoption of , various other international
instruments such as the ICCPR, ICESCR for the protection of specific rights which are often
termed as the “second generation of rights”. Similarly, till some years back the issues of
persons with disabilities, children and women were viewed from welfare based approach
thereby restricting the role of the state and it’s obligations. At present such an approach is no
longer deemed acceptable and the initial discourse on human rights that considered issues
pertaining to the said groups from a development perspective has been replaced with the
discourse on mainstreaming of rights.

In the above-mentioned context the Chair expressed his appreciation for the timely efforts
undertaken to conduct the workshop in Nepal and advocate for the ratification of the CRPD
thereby calling for the integration of the movement championed by persons with disabilities
in the country with mainstream human rights initiatives. Adding a word of caution, he also
reiterated that past experiences in Nepal had provided ample evidence that mere ratification
of a convention would not be sufficient in upholding rights and that right-holders would need
to continue to advocate and undertake initiatives for the effective implementation of
international principles within the country. As a member of the National Human Rights
Commission, he informed the participants that a recommendation for ratification of the
CRPD had already been forwarded to the Nepal Government by the Commission.

The session was concluded with the Chair expressing hope towards the success of the
movement for equal rights for persons with disabilities in Nepal.

C. PLENARY SESSION II:
ADDRESSING DISABILITIES WITHIN THE EQUALITY FRAMEWORK

The second plenary session was held with the objective of providing an outline of concepts
on equality as the corner stone of human rights jurisprudence and to discuss best possible
options of addressing rights of persons with disabilities, in particular, multiple-discrimination
faced by women and rights of children with disabilities.
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The session was chaired by Ms. Renu Lohani, Country Representative of Disabled
People’s Organization — Denmark (DPOD). Dr. Shanta Thapaliva, President of
Legal Aid and Consultancy Centre (LACC) delivered remarks for the session as a
guest speaker. Advocate Sabin Shrestha, Director of Forum for Women Law and
Development (FWLD) presented thereafter on “Rights of Children with Disabilities”,
followed by Hon’ble Sapana Pradhan Malla, member of Constituent Assembly
who presented on “Rights of Women with Disabilities”, and Advocate Laxman Prasad
Gyawali who presented on “Affirmative Action and Special Measures in Relation to Rights
of Person with Disabilities”.

1. Guest Remarks — Dr. Shanta Thapaliva

Dr. Shanta Thapaliya, the President of LACC, in reference to the theme of the session
opined that the enactment of laws alone cannot ensure equality in a society and that ensuring
equality in results was an essential concern that could be addressed only through the adoption
of special measures which may bridge the lacunae or existing inequalities resultant of
historically prejudiced treatment by raising the status of a disadvantaged group. Citing examples
of precedents with regard to special measures such as those seen in CEDAW for the benefit
of women as historically disadvantaged group, she stated that persons with disabilities, are
in need of a disabled-friendly environment which may include the simultaneous provisions
of services such as sign language interpreters, creating accessibility at all venues for the use
of wheelchair etc. She however expressed dissatisfaction with the reality in Nepal where
courts themselves are often not accessible to all persons with disabilities due to the lack of
disabled friendly facilities, thereby denying persons with disabilities even the access to justice.

Speaking of discrimination as a negative extension to the discourse of equality, Dr. Thapaliya
stated that stigma and prejudice against individual forms of disabilities e.g. persons with
intellectual disabilities being considered “dumb” without any individual capacity in the least,
and persons with physical disabilities being considered incapable of independent living,
required to be identified and taken into consideration when discussing the right to equality.
Deeming the term “Apanga” (Disabled) to be discriminatory and degrading in usage for
persons with disabilities she suggested replacing the same with the term “Sharirik Bipanna”
(physically poor) through an amendment of all laws containing such or similar terminologies
in reference to persons with disabilities.

In conclusion of her remark and citing heightened vulnerability of women and children with
disabilities due to multiple levels of discrimination such as reduced opportunity for employment
for women with disabilities even in comparison to those offered to their male counterparts,
an increased risk of violence, etc, she articulated the need for adoption of special measures
for their development and empowerment thereby creating opportunities for the realization of
their basic rights.
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2. Rights of Children with Disabilities — Advocate Sabin Shrestha

Advocate Sabin Shrestha, Executive Director of FWLD presenting on the Rights of
Children with Disabilities highlighted the linkages between the Convention on the Rights
of the Child and CRPD, including possible manners in which rights of children with disabilities
may be addressed through reform initiatives, and a co-ordinated approach and
implementation of both the conventions within Nepal.

Beginning with CPRD Advocate Shrestha stated that the rights of children with disabilities
had been articulated under Artcle 3* as one of the five general principles guiding the
implementation of the remaining provision fo the Convention thereby acknowledgeing the
importance of children in a society and their multiple identities that were often causal to the
various forms of discrimination they were subjected to. He thereafter cited Article 7 on
“Children with Disabilities” which states:

“l1.  States Parties shall take all necessary measures to ensure the full enjoyment by
children with disabilities of all human rights and fundamental freedoms on an equal
basis with other children.

2. In all actions concerning children with disabilities, the best interests of the child shall
be a primary consideration.

3. States Parties shall ensure that children with disabilities have the right to express
their views freely on all matters affecting them, their views being given due weight in
accordance with their age and maturity, on an equal basis with other children, and
to be provided with disability and age-appropriate assistance to realize that right.”

The above provision was stated to have been based on the four general principles of that
form the foundation for the realization of all other rights under the Convention on the Rights
of the Child, namely, the principle of non- discrimination, the principle of best interest of the
child, the principle of survival and development, and lastly the principle of respect for the
views of the child.

He thereafter stated the CRC to be the first Convention to mention disability within the
international human rights framework and enshrine the rights of children with disabilities.
These rights have been ensconced within three distinct themes under the Convention which
have also been reflected in principle under the CRPD. The first of these themes being that
parents held primary responsibility to raise children. The second being that the state had
special responsibility towards children in intervening and protecting them on all occasions.
And lastly that children as individuals have rights of their own and rights as individuals in
relation to their families and against the state.

4 Article 3 (h) Respect for the evolving capacities of children with disabilities and respect for the right of
children with disabilities to preserve their identities.
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Article 2 of the CRC was stated to establish equal rights of all children including children with
disabilities while Article 23 specifically related to children with disabilities and upholds the
rights of children with mental or physical disabilities in specific to participate actively in the
community and to be given special care. This provision also requires parents to be provided
with the necessary support in the care of the child.

Article 18 also ensures the child’s effective access to education, training, health care services,
rehabilitation services and preparation for employment and recreation. The Convention also
calls for international cooperation between States parties in order to promote exchange in
the field of prevention of disability and treatment of disability.

Advocate Shrestha thereafter cited General Comment No. 9 on the Rights of Children with
Disabilities and stated that it acknowledges the special vulnerability of children who are at
risk of multiple discrimination based on a combination of factors and notes in particular the
discrimination faced by girl children with disabilities, indigenous girls with disabilities, children
with disabilities living in rural areas® and acknowledges that poverty is both a cause and
consequence of disability.®

Raising his concern about the weak implementation of the international conventions by
Nepal, he said that its been almost 17 years that the CRC has been ratified by Nepal, however
the rights of the children are yet to be materialized in reality. Based on such precendents he
stated that while ratification of CRPD was the first goal to be achieved, continued advocacy
for ensuring the implementation of CRPD was necessary to be achieved as a second goal.

In conclusion of his speech, Advocate Shrestha stated that there were several opportunities
for joint implementation of the CRC and CRPD for effective protection of rights of children
within the country. Particular mention was made of the Shadow Report process under the
CRC and the model of rights under CRC cited as that which may be of particular importance
in implementation fo CRPD as a whole within the country.

3. Rights of Women with Disabilities -~ Hon. Sapana Pradhan Malla

Hon’ble Sapana Pradhan Malla, Member, Constituent Assembly speaking on Rights
of Women with Disabilities highlighted the linkages between the Convention on the
Elimination of Discrimination Against Women (CEDAW) and CRPD and possible ways of
addressing such linkages through reform initiatives within the country.

5 The General Comment calls among other things for National Plans of Action and policies; data and
statistics; budget; coordination body: “focal point for disabilities”; international cooperation and technical
assistance; independent monitoring of the situation of children with disabilities; street children; and
better attention on children in armed conflict. See Committee on the Rights of the Child, General
Comment No. 9, The rights of children with disabilities (Forty-third session, 2007), U.N. Doc. CRC/
C/GC/9 (2007).

6 Committee on the Rights of the Child, General Comment No. 9, the rights of children with disabilities
(Forty-third session, 2007), U.N. Doc. CRC/C/GC/9 (2007).
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Stating heightened vulnerability of women and children towards discrimination as an
internationally accepted fact, she indicated that weak mechanisms in addressing such
vulnerabilities created an additional ground for discrimination. In the context of such weak
mechanisms and to address particular vulnerabilities experienced by women, the Convention
on the Elimination of All Forms of Discrimination against Women (CEDAW) was adopted,
upholding the principles of Non- Discrimination, Equality and State Obligation, as equally
important and interlinked in the realization of inherent rights.

It was stated that concepts of non-discrimination and equality had been considered similar
in the past,which was an incorrect portrayal of the experiences of women. In addition was
cited the occurrence of multiple discrimination, e.g. in the instances of dalit women who are
doubly disadvantaged on the basis of dual identities, i.e. of being a dalit and on the basis of
sex. While discrimination against Dalits was the outcome of social construction of heirarchies,
the situation was stated to be different for women with disabilities who bore discrimination
not only on the basis of social prejudices but also through restrictions in accessibility. It was
stated that the end of discrimination in law may not in all circumstances ensure equality per
se as equality in results may not have been achieved. There exist various physical, social
and mental barriers that reinstate people in disadvantageous positions creating the need to
explore the forms of discrimination faced by different groups on the basis of their identities
and specific circumstances and the possible means of addressing the same. Thus, mere
creation of equality in opportunities would not be sufficient. Equality in access and equality
in results were cited as essential and basic to protection of the right to equality for all, requiring
state mechanisms to consider protection of the right to equality of its citizens through a
multi-thronged approach. In furtherance of the same, the need of building an effective social
and economic support system was highlighted. Hon’ble Malla stated rights of persons with
disabilities could never be protected without the establishment of a strong framework of
support.

Linking commonalities of CEDAW and CRPD in addressing rights of women with disabilities,
it was cited that both conventions, beyond addressing discrimination in public sphere, also
obliges the state to address discrimination at the private sphere. For the full realization of
women'’s rights it is necessary to address discrimination faced within in the private realm
mostly initiated by close family members and stemming mainly from the view that women
are different due to their reproductive functions. Both the conventions, not only address the
discrimination and violence caused by the state agencies, but also holds the state responsible
for addressing discrimination and violence against women at home. CRPD as a novelty
however has articulated “multiple discrimination” experienced by women with disabilities
requiring elimination of discrimination not only on the basis of disability but on the basis of
sex.

Speaking on realization of rights and implementation of law in the context of Nepal, Hon'ble
Malla expressed regret over the fact that, 75% of women do not approach the court for
seeking justice due to the social stigma attached. Women seeking justice through court action
are often accused of causing unrest in familial circles leading to degeneration of familial
relationships. Therefore full realization of the rights both de jure and de facto enshrined in
the conventions can only be achieved through domestic efforts at creating an enabling
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environment for access to justice and the sensitization of implementing agencies with an aim
to support right-holders.

In conclusion Hon'ble Malla cited several opportunities for protection of rights of women
with disabilities in Nepal given the current developments. The first of these opportunities was
cited in the proposal for ratification of the CRPD which if successful would allow for the
submission of separate reports to the United Nations agencies with the full participation of
women with disabilities and the incorporation of their concerns. Such reports can be used
as an effective mechanism for monitoring implementation of the principles under both the
conventions and for creation of pressure for adequate and effective law reform. Post ratification
of the Convention and the Optional Protocol awareness raising amongst right —holders and
duty bearers would also be considered a part of the State’s obligations. Last but not the least
was cited the exiting mechanism of Reporting to the CEDAW Committee which monitors the
implementation of CEDAW in all countries. Nepal as a party to CEDAW is required to submit
Periodic Reports by the Government. In response to the said Periodic Report civil society
actors are entitled to submit a Shadow Report raising emerging concerns relating to rights of
women. The acknowledgement of rights enshrined in CEDAW by the CRPD therefore allows
for concerns relating to protection of rights of women with disabilities to be raised not only
under the CRPD but also to the CEDAW Committee.

4. Affirmative Action and Special Measures in Relation to Rights of Persons
with Disabilities - Advocate Laxman Prasad Gyawali

Advocate Laxman Prasad Gyawali, member of Nepal Association of Blind
presenting on the affirmative action and special measures as an accepted means of achieving
substantial equality under international human rights law provided an overview of it’s relevance
in the context of protecting rights of persons with disabilities.

Addressing special measures and affirmative action in the context of reversing or changing
discriminatory circumstances that exist to the detriment of rights of persons with disabilities
in the society, it was stated that every human being was provided the basic protection under
any constitution for equality before the law and equal protection of the law. Law could
therefore not discriminate on the grounds of caste, religion, sex, disability etc. It was stated
that unfortunately the same principle was often not upheld due to the lack of equal access to
decision making bodies and equal participation in legislative processes. In addition, due to
the differences between equality and equity, citizens from marginalized sectors are often
unable to fully participate in all aspects of life defeating the formal protection afforded by
right to equality. Such realities therefore require adoption of special and affirmative measures
for creation of equality in opportunities.

He further stated that the discourse of equality and non-discrimination was initiated with
the adoption of UDHR in 1948. Subsequent international human rights instruments such as
CERD, CEDAW, CRC, UNESCO, ILO efc. recognize specific circumstances and rights towards
achieving equality and non-discrimination. While the ILO provides for equality in employment,
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the UNESCO provides for equality in education. The above-mentioned conventions have
addressed every aspect of equality and non-discrimination ranging from direct and indirect
discrimination to de-jure and de-facto equality. It was in achievement of equality in all aspects
by providing those historically disadvantaged with special rights to achieve equal footing
that special measures were adopted.

In reference to Nepal, it was stated that special measures had already been provided under
several laws and policies as accepted practice in furtherance of the right to equality for
specific groups. The Constitution of Nepal itself provides affirmative actions in favour of
women, dalit, janjati, aged and disabled, etc. Provisions of social security for persons with
disabilities as well as specific rights of children with disabilities had also been guaranteed.

Specific legislations, policies, regulations and national plans protecting rights of persons
with disabilities within the country were however cited to have been drafted on the basis of
welfare based approach. The Disabled (Protection and Welfare) Act, 2039 was stated to fall
short of addressing concerns of the persons with disabilities because of having been enacted
years ago. Furthermore, the implementation of the Act was also cited to have been
dissatisfactory thus far, with a lack of specific allocation of budget by the state. Existing laws
would therefore require to be reformed from a rights-based perspective, which should
incorporate both the protection of rights as well as the establishment of rights. .

Mr. Gyawali thereafter citing the various means of using affirmative action stated that
processes such as the current constitution-making process in Nepal would be appropriate
forums for initiating the protection rights through ensuring participation of persons with
disabilities. He stated that such participation whether through reservations or proportional
representation should be achieved in all state structures and mechanisms of the country.

In keeping with the suggestion of ensuring equal participation and opportunities for persons
as the primary and essential component of affirmative action within the country with regard
to disabilities, Mr. Gyawali offered recommendations on the following actions that may be
adopted by particular state agencies towards its achievement:

B Actions by the Legislature:
13 Amendment and reformation of discriminatory laws,

»  Repealing the welfare-based laws and policies, and replacement of the same
with rights-based legislations,

»  Ensuring mandatory participation of persons with disabilities at every step of
law and policy making within the country,

» Establishment of a National Commission on Disabilities

»  Adoption of provisions under law for penalizing non-implementation of laws
and policies relating to disabilities by officials of state mechanisms.
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B Actions by the Executive:

»

»

»

»

»
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Allocation of appropriate budget for implementation of the laws relating to persons
with disabilities, as well as adoption of programmes and policies for their
empowerment.

Dedication of a section of the annual budget towards the issue of disabilities.
Development and implementation of awareness raising programs for changing
the discriminatory social, traditional and customary practices against persons
with disabilities and for creating an environment for ensuring their equal and full
participation,

Adoption of policies and provisions for temporary reservation for persons with
disables in sectors of education, training and employment thereby ensuring wider
accessibility,

Establishment of strong mechanisms for monitoring the implementation of laws
and policies within the country,

Ensuring adoption of laws penalizing discrimination, exploitation and
victimization of persons with disabilities.

B Actions by the Judiciary:

Allowance of priority to the cases related to people with disabilities.
Ensuring implementation of past directives and orders issued.

Adopt judicial activism in issuing strict directives for implementation of the laws
and policies enacted by the government in keeping with the international
obligations towards respecting, protecting and fulfilling human rights of persons
with disabilities.

In addition to the above and in recognition of education as one of the main and
primary tools of empowerment, the following actions were recommended:

B Adoption of legal provisions for ensuring access to education for persons with disabilities.

Such provisions may range from addressing specific requirement of technology to the

requirement of dedicated scholarships for persons with disabilities.

] Ensuring inclusive education for all children with disabilities of school-going age,

[ ] Provision of skill development centers,

B Adoption of necessary arrangement for home education and informal education,

B Adoption of arrangements for distribution of free resource materials for education.
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Other miscellaneous recommendations were enumerated as follows:

] Provision of free health care services for persons with disabilities

[ | Provision of special transportation facilities,

B Allowance of temporary reservation in all the sectors for a certain period of time,

[ | Ensuring gender equality and gender mainstreaming even within the community of
persons with disabilities through adoption of appropriate policies and programmes.

] Protection of political rights of persons with disabilities,
] Advocacy of issues relating to disabilities as a matter of public concern,
| Creating access to sports facilities for persons with disabilities,

Concluding his presentation, Mr. Gyawali opined that the ratification of CRPD was an
essential step towards protection of the rights of persons with disabilities in Nepal. Second
to that, it swas important to ensure timely reformation of laws for mainstreaming of persons
with disabilities in the ongoing development processes within the country. Lastly was stated
the need for the state to create a disabled-friendly environment through recognition of varioud
forms of disabilities and adoption of special measures catering to such groups of persons.

6. Open Floor Discussions

In reference to Dr. Thapaliya’s remarks as a guest speaker, and in response to the proposal
of replacing the term “apanga”with the term “sharirik bipanna” (physically poor) Mr. Rupak
Gautam of National Mental Health Foundation (NMHF) pointed out that such usage
would in effect and in connotation exclude persons with intellectual disabilities and therefore
may not be appropriate.

Mr. Jaganath Lamichhane of NMHEF reiterating the concern expressed by Mr. Gautam
stated that the study conducted by World Health Organisation had depicted that among the
56 crores of persons with disabilities around the world, 45 crores were attributed with mental
disability. On the basis of the above it was stated that issues pertaining to persons with
mental disabilities should not be excluded from the movement of rights of persons with
disabilities. Citing the same study, he stated that women often suffered from serious mental
depression, which may be considered a disability both at the re-natal and post-natal stages.
The study had clearly indicated that approximately 30% of mothers were found in serious
depression, which may be considered more complicated than the occurrence of physical
disability. Reality in countries such as Nepal also depicted that women giving birth to girl
children were known to suffer from greater levels of depression as opposed to their counterparts
giving birth to sons. However, due to the existing social stigma against mental illness, these
problems are rarely made public and no treatment is generally provided. As such problems
related mainly to social prejudices he stated that law alone would not be sufficient to address
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the concerns relating to mental disabilities. Raising concern regarding the lack of coordination
between activists working on the issue of disability rights leading to lacunae in their strategies,
he encouraged co-ordinated action in addressing disabiities as a holistic issue.

Responding to concerns raised by Mr. Gautam and Mr. Lamichhane, Mr. Birendra Raj
Pokharel, from NFDN, highlighted the key ingredients of the definition of disability under
the existing law and stated that it includes three issues, i.e. functional limitation, participation
restriction and social stigma. As a result of such exclusions, definition fails to address mental
health within its ambit. It was stated that the discussions at the workshop would also need to
be dedicated towards exploration of appropriate wording as definition for disabilities which
shall be incorporated in the upcoming Constitution.

In reference to Adocate Shrestha’s presentation on rights of children with disabilities, Ms.
Bhima Khatiwada, of Nepal Disabled Women’s Association (NDWA) requested for
clarification regarding the possibility of a child with disabilities claiming his/her rights within
the country on the basis of the principle of non-discrimination that has been upheld under
the CRC.

Mr. Yubraj Katuwal, of National Children’s Organisation (NCQO) in reference to
Advocate Shrestha’s presentation requested for additional information relating to the
protection of right to life of children with disabilities

If 1 do get pregnant |
would not be able to
give birth to the child as
| cannot even sit
properly. | am therefore
cautious of pregnancy.
Where shall women with
disabilities who who
cannot even get up from
their beds without
assistance go for
delivery since there are
no facilities provided by
the state or other

agencies?

- Rama Dhakal,
NDWA

In response to the above-mentioned requests for clarification,
Advocate Sabin Shrestha mentioned that the very first guiding
principles of CRC was to protect the best interest of child and to
protect a child’s life. In extension of these principles, the
Convention requires state parties to ensure vaccination, medical
care and other forms of care required by children, which children
with disabilities are equally entitled to claim. It was further stated
that Articles 2 and 23 of CRC require member states to adopt
special measures for children with disabilities and in the attempt
to monitor the implementation of the Convention, the Committee
has specifically provided its recommendation for implementation
these Articles. Citing domestic application of the said Articles, it
was stated that a public interest litigation (PIL) had been filed by
Pro Public in the Supreme Court of Nepal on the basis of Article
2 of CRC demanding special schools for persons with disabilities.
However, he also voiced the concern that despite the ratification
of CRC 17 years ago by Nepal in 2048 B.S, the rights enshrined
under the Convention are yet to be realized by children of Nepal.
Ratification was therefore stated to be insufficient on its own,
and the need for creation of awareness amongst right holders
and duty bearers was cited as a necessity.

In reference to rights of women with disabilities Ms. Rama
Dhakal of NDWA, raised concern regarding reproductive health
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rights of women with disabilities. She stated that due to the absence of special delivery
procedures, special assistance and facilities, women with disabilities who enter into
matrimony avoid pregnancy.

Adding to Ms. Dhakal’s concern, Ms. Meena Poudel of the same organisation, cited
personal sufferings during the delivery of her child. She stated that on being pregnant and
upon approaching a medical doctor for the initial check up she was suggested to undergo an
abortion on the grounds of her inability to deliver the child. She reported having felt mentally
harassed due to the attitude of the medical fraternity. Later having approached another
doctor with specialized knowledge regarding such forms of pregnancy she was suggested
complete bed rest and adviced to undergo a cesarean operation for the delivery of the child
15 - 20 days prior to the completion of the full term of pregnancy. Ms. Poudel also stated that
women with disabilities have special needs during post-natal care which are substantially
different from the needs of other women who are abled, e.g. the need for a separate cabin
with facilities for organizing a toilet near to their bed etc. Independent cabins were however
cited as expensive and unaffordable by most patients. Her request for a cabin at a discounted
rate was denied by the hospital she had been admitted in, being told that such cabins were
only reserved for patients who would be able to pay for them in entirety.

Citing difficulties in ensuring basic standards of hygience and health rights for women with
disabilities Ms. Tika Dahal, of NDWA, in support of this observations highlighted the case
of a girl with multiple disabilities who being entirely unaware of her hygiene, insisted on
sucking sanitary pads. Due to lack in support systems and available assistance in countering
such difficulties, she stated the mother of the said girl to have considered stoppage in
menstruation through removal of the girl’s uterus.

Adding to Ms. Dahal’s depiction of the challenges faced, Ms. Subarna Kesari Chitrakar, of
Sungava, and herself a mother of a 27 year old woman with intellectual disability, stated that
she had to continue washing sanitary pads for her adult daughter. In addition she stated
having harboured constant fear of her daughter being physically and sexually abused while
carrying out activities in daily life. Having consulted a doctor regarding the problems
encountered, she was suggested the removal of her daughter’s uterus as the ideal solution.
On the basis of such experiences Ms. Chitrakar raised questions on how violation of the
right to non-discrimination in such circumstances may be avoided, even while attempting to
protect the right against violence.

Several participants raised concerns regarding the plight of women with disabilities who
entered into matrimony. Citing the need for support mechanisms for such instances, it was
stated that such women were often abandoned by their husbands even after the birth of
children. Mr. Chintamani Poudel, a representative of NFDN from Dang District in reference
to the same cited instances of exploitation and violation of rights that required particular
attention by the law. In the first instance a woman being rendered disabled after falling from
a tree was abandoned by her husband on the said ground. In another instance a girl with
disabilities who had completed her school leaving certificate exam had to counter an attempt
to rape by her teacher.

Report of the Workshop on Advancing Rights of Women and Children with Disabilities

Il NOISS3S A¥VYN1I1ld




PLENARY SESSION II

In reference to education of children with disabilities he cited that despite the adoption of
provisions for special education for children up to class 5, the implementation of the provisions
through the appointment of one teacher per class was not sufficient as it was difficult to
teach children with hearing disabilities and visual disabilities simultaneously. Lastly in the
absence of any form of shelter home for children with disabilities, such children were often
found to have been left locked inside their homes by working parents thereby denying them
opportunities to play and interact with the world outside.

Ms. Rangita de Silva, representative from the Wellesley Centres for Women, USA in
response to the concerns raised relating to the rights of women with disabilities suggested
challenging discrimination against women and girl children with disabilities through court
action and encouraged the participants of the workshop to identify the most pressing aspect
of discrimination which could be raised as an issue through a Public Interest Litigation.

Hon’ble Sapana Pradhan Malla in response to the challenges cited by participants of the
workshop stated that the enactment of a law was not sufficient unless the social structure
and social prejudices were attempted to be altered. It was stated that women with disabilities
were rendered further disabled by the social roles and responsibilities that have come to be
accepted as norms and therefore the first step towards addressing the challenges would
require reformation of social values and patterns.

7. Remarks from the chair

Concluding the second plenary session and on the basis of the observations made, Ms.
Renu Lohani reiterated that mere ratification of CRPD would not be sulfficient for protection
and promotion of rights of persons with disabilities. The need for developing a plan for
implementation was acutely felt along with a collaborative approach between right holders
and duty bearers.
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DAY TWO

The proceedings of the second day were begun with a recapitulation of the highlights of
discussions held on Day One of the Workshop by Ms. Tika Dahal, Chairperson, Nepal
Disabled Women Association (NDWA).

A. PLENARY SESSION III:

ADDRESSING RIGHTS OF PERSONS WITH DISABILITIES WITHIN THE
LEGAL FRAMEWORK

The third plenary session was held with the objective of mapping the existing domestic legal
framework protecting and promoting rights of persons with disabilities.

The session was chaired by Hon. Laxman Aryal, Ex-Justice, Supreme Court of
Nepal. Hon’ble Nilambar Acharya, Member, Constituent Assembly as the first
speaker in the session presented on the Interim Constitution and its provisions. Advocate
Sudarshon Subedi, Founder President, Disabled Human Rights Centre — Nepal
presented on the Laws and Policies in Nepal in relation to persons with disabilities. Advocate
Prakash Mani Sharma, Executive Director, Pro-Public presented on the Emerging
Litigation Models in the context of claiming rights of people with disabilities.

1. Interim Constitution — Hon’ble Nilambar Acharya

Hon’ble Nilambar Acharya, Member, Constituent Assembly speaking about the
Interim Constitution of Nepal, highlighted the importance of fundamental rights and human
rights. It was stated that rights were not given by a State, on the contrary they were inherent
qualities that a human is born with and which the State has the responsibility to protect.
However with regard to rights of persons with disabilities it was cited that the state had not
only failed to protect inherent human rights but also actively denied and deprived them of
rights specific to their needs. The barriers in realizing the same rights that were enjoyed by
an able persons therefore constituted discrimination and the state under the principle of due
diligence was responsible for addressing such barriers and empowering persons with
disabilities.

Two issues were thereafter mentioned to be considered important in drafting the chapter on
fundamental rights in a Constitution, namely negative obligation and positive obligation of a
state. Negative obligation prohibit creating barriers in the exercise of rights. The state adopts
the policy of non-interference in the exercise of rights by its citizens. In such instances the
state takes action only on being approached for violation of rights, e.g. on the violation of
right to free speech. Positive obligation, on the contrary, requires the state to undertake
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responsibility to act beyond mere allowance of the exercise of rights and to adopt appropriate
measures for the effective and equal exercise of such rights. Positive rights are beyond the
declarative statement by the Constitution and the state is obliged to take special actions for
the realization of such rights.

It was noted that the present Interim Constitution of Nepal incorporates the right to equality
as one of the fundamental rights under Article 13, which is one of the basic rights for the
realization of other benefits. Putting forth an example, it was stated that the exercise of rights
by two unequals would itself be unequal. Hence special measures should be adopted in
favour of disadvantaged sections of the society with an aim to avoid such inequalities and to
enable the said disadvantaged groups to compete equally. It was further stated that the concept
of equality requires equality in opportunities as a means of achieving its end. If a woman is
denied opportunities only because she is a woman then the objective of equality is defeated.
Similarly, denial of opportunities on the ground of disabilities amounts to inequality as well.
Having elucidated the above, Hon'ble Acharya therefore opined that no citizen may be
deprived of equality in opportunities in social, economic and political aspects of life.

Voicing his dissatisfaction with the term “apangata” as used in Nepali language or the term
‘disabled” in English, it was stated that the said terms not only fail to depict all forms of
disabilities, but reinforces persons with disabilities as “marginalized” by the mere derogatory
connotation and usage thereby depriving the substantial population of persons with disabilities
the use of basic facilities guaranteed by the State. Deeming that the guarantee of equal rights
for all having already been incorporated under the Interim Constitution of Nepal , thereby
including persons with disabilities under its ambit, the necessity to assess the State’s
perspective towards the persons with disabilities through the evaluation of other state
mechanism and their effectiveness in addressing specific concerns relating to the issue,
were highlighted.

It was also mentioned that even though the Interim Constitution has accepted the concept of

inclusivity in representation, it was not sufficient for amending the historical errors in
behavioral patterms that had relegated certain groups of citizens at the disadvantageous
positions. To correct such past errors, the concept of positive discrimination would need to
be internalized through adoption of policies relating to social security (Article 35(9)), and
other special measures (Article 35 (14)) under the chapter on state policies. While the Interim
Constitution was cited to have already incorporated such concepts in letter, the exercise of
assessing existing state mechanisms mentioned before would also require to be extended to
ensure effective implementation of the concept of positive discrimination. For example, in
assessing exercise of the right to political participation of persons with disabilities, it would be
necessary to evaluate the system of elections in the country and the mechanisms which ensure
the political rights of persons with disabilities..

In conclusion, Hon'ble Acharya stated that as human beings, everyone had the right to self-
development and the realization of such rights should be ensured through provision of equal
opportunities.
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2. Laws and Policies in Nepal Relating to Persons with Disabilities — Advocate
Shudarson Subedi

Advocate Shudarson Subedi, Founder President, Disabled Human Rights Centre
— Nepal (DHRC) presenting on the Laws and Policies in Nepal voiced his concerns
regarding the fact that despite active participation of persons with disabilities in the recent
people’s movement in Nepal, the said group of persons continued to be denied their rights.

Highlighting the historical background of protection of rights of persons with disabilities in
Nepal, he noted that despite certain provisions in the Muluki Ain (Country Code), the Disabled
(Protection and Welfare) Act of 2039 B.S. was the first law which was specifically enacted
for protecting the rights and interests of persons with disabilities. Subsequently on 2051 B.S.
the Disabled (Protection and Welfare) Regulation was enacted. However, the existing law
was stated to have neglected to incorporate issues relating to certains section of persons
with disabilities such as the protection of rights and interests of mentally retarded persons
that have not been addressed at all. It was informed that in addition to the specific law and
regulation more than 28 legal instruments have incorporated the issues of persons with
disabilities, which include the Interim Constitution of Nepal, 2063 B.S.; the Country Code,
2020 B.S.: Education Act, 2028 B.S.; Education Regulation, 2049 and 2059 B.S. (seventh
amendment); Special Education Policy, 2053 B.S.; National Plan of Action for Disables,
2060 B.S.; National Policy and Plan of Action on Disables, 2063 B.S. etc.

Advocate Subedi also cited certain judgements from the Supreme Court of Nepal issued in
response to public interest litigations (PILs), which have contributed to positive protection of
human rights of persons with disabilities.

Indicating the differences between an able person and a person with disability in realizing
their rights, it was stated that even while the right to life was guaranteed to all, there existed
a need to examine if persons with disabilities were able to enjoy such right in reality. For
example, while certain positive provisions and programmes had been adopted in favour of
senior citizens by the state, persons with disabilities whose life span may be restricted may
therefore be unable to enjoy such facilities or programmes. Disability caused by age could
therefore be viewed only in addition to the existent disabilities. On the other hand allowing
abortion on the ground of possibility of birth of a disabled child, was cited to be a direct
violation of such child’s right to life.

Elucidating on the existing discriminatory laws against persons with disabilities, the first
instance was cited in Section 9 in the Muluki Ain allowing husbands to commit bigamy in
the event of his wife being rendered disabled. It was stated that the law was enacted on the
assumption that a husband was entitled to be taken care of by his wife for the rest of his life
even if he was rendered disabled. The second and a wider instance of discrimination was
cited in the usage of terminologies addressing persons with disabilities in legal texts such as
lulo, langdo etc. that were often humiliating and degrading.

Advocate Subedi thereafter voiced his concern over the justice system of Nepal not being
disabled-friendly and the insensitivity of high-level authorities towards the issues of persons
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with disabilities thereby defeating the recognition and protection provided by existing laws.
Citing an example, he stated that on being approached by persons with disabilities for
undertaking initiatives in making the venue of the Bar Association disabled friendly, the
president of Nepal Bar Association, suggested in jest for the filing of a PIL at the Supreme
Court and stated that changes would be iniated only pursuant to the issuance of an order or
directive from the Court.. Similarly, no reservation was cited to have been provided for
persons with disabilities in the constitution drafting process. The existing positive provisions
in favour of persons with disabilities are only declarative as they do not put a mandatory
obligation on the government to take immediate actions, thereby give them opportunity to
derogate from their responsibilities.

Highlighting the practical concerns of persons with disabilities, and the need for their reflection

under the law, Advocate. Subedi stated that despite the guarantee of free education by the
CRPD, it was necessary to understand that person with various forms of disabilities such as
hearing disabilities, visual disabilities, intellectual disabilities etc., had their own requirements
for realizing the right of free education. Similarly, with regard to Nepal’s policy of free child
delivery, it was necessary to assess if women with disabilities were able to use such facilities.
He thereafter shared instances of difficulties faced by persons with disabilities in basic access
to services such as hospitals in the absence of interpreters or proper assistance.

The speaker thereafter spoke about the forms of violation of various rights of persons with
disabilities. Instances were cited with regard to right of shelter and secure home, lack in
equal opportunities in employment, right to mobility etc. It was mentioned that celebrations
of child rights day and international women'’s day every year witnessed minimal participation
from persons with disabilities. While programmes organized by non-governmental
organizations fared better with some representation from the community, participation in
programmes organized by government agencies were nil.

Concluding his presentation, the speaker stated that disability is not always natural and that
persons who were able in present day could be rendered disabled in future. The need to
address issues relating to disabilities was therefore not only for the benefit of persons who
are already living with disabilities but also for the general creation of an enabling environment
for those persons who may be rendered disabled in future.

3. Emerging Models of Litigation— Advocate Prakash Mani Sharma

Advocate Prakash Mani Sharma, Executive Director, Pro-Public presenting on the
Emerging Models of Litigation in the context of rights of persons with disabilities, emphasized
the importance of court action as a means for implementation of the law.

Elucidating on the issue he stated that despite the enactment of a specific law with regard to
interests of persons with disabilities, in Nepal, including the rights of women and children
with disabilities, the lacunae in its implementation had lessened its value thereby requiring
the right holders to approach the court for reclaiming those very rights that had already been
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granted under the laws. It was stated that the right to approach the court for directives
relating to the implementation of the law had been guaranteed by several Constitutions in
Nepal including the current Interim Constitution. This was the very provision that had also
been utilized by persons with disabilities as well in seeking justice.

Several court interventions relating to rights of persons with disabilities and creation of positive
jurisprudence in protecting and promoting those rights were cited.

The first of these cases was Sudarshan Subedi v. Government of Nepal in which the
petitioner challenged the non-implementation of provisions relating to free education for
persons with disabilities under the Disabled (Protection and Welfare) Act. In response to the
petition seeking implementation, the Court issued a positive decision stating that no fee
should be charged from persons with disabilities during admission at educational institutions,
and issued a directive order for the implementation of the legal provision. This was the a first
case with regard to the protection of right to education of persons with disabilities, however,
it was reported to have taken three years for the court to decide on the matter, thereby
delaying the implementation of the law as well as denying the said right to several other
persons with disabilities. On this ground the judgement was not considered disabled-friendly.

The second instance of court action was seen in the case of Babu Krishna Majarhan wv.
Government of Nepal in which the non-implementation of the Disabled (Protection and
Welfare) Act in entirety was challenged by the petitioner. The Supreme Court was stated to
have dealt with the petition with extreme sensitivity and provided a positive interpretation
with regard to various rights of persons with disabilities. The Court was reported to have
held that the government as insensitive towards the issues of persons with disabilities, which
was reflected through the non-implementation of the Act enacted 22 years before. The court
also called upon the government for mandatory reporting on the implementation of Sudarshan
Subedi’s case and issued a mandamus ordering the government to ensure implementation
of all the rights provided by the Disabled (Protection and Welfare) Act within one year of the
decision.

In Pro-public v. Government of Nepal, the third case which raised the issue of lack of
accessibility for persons with disabilities at public places, in public vehicles and other utilities
in the absence of required infrastructure, the court was found to be equally sensitive as in the
previous instance. The decision of of the court in the previous case initiated by Sudarshan
Subedi was highlighted and the concern regarding non-implementation of the court’s orders
highlighted in the judgement issued in facvour of the present petition. The court was stated
to have made mention about the unfortunate circumstances relating to the government’s
continuous violation of the Court’s orders. A mandamus was thus issued requiring the
government to form a Committee constituting representatives from various organizations
working on the issue of rights of persons with disabilities. The said Committee was required
to submit half-yearly reports to the court on the actions taken by the Government towards
implementation of the Disabled (Protection and Welfare) Act.
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The subsequent case, Pro-public v. Government of Nepal, dealt with the issue of right
to education for persons with hearing disabilities. The petition was filed on the ground that
the absence of adequate educational facilities prevented such persons from continuing with
higher education despite good performance at the School Leaving Certificate (SLC)
examinations. In this case, the Court provided a positive analysis stating that similar to a
variety of flowers in a garden, there existed various kinds of persons in a society and that
such diversity should be acknowledged by the government. Citing similarities between
instances of an able persons requiring assistance during illness, and persons with disabilities,
the court stated the need to recognize the specific needs of the latter and the differences in
requirements of assistance. A mandamus was therefore issued to provide higher education
and vocational training in the sign language along with an order for mandatory reporting on
the implementation status within a time period of 6 months.

Lastly was cited the case of Pro-public v. Government of Nepal, which was filed
challenging the constitutionality of the practice of nailing the mentally retarded person for
ensuring immobility. The decision in this case declared the said practice violative of
fundamental rights, stating that such persons with mental disabilities should be provided
appropriate treatment through residential hospitals.

Concluding his presentation, Advocate Sharma stated that the above-mentioned court
decisions depicted the sensitivity of Nepali courts towards the protection of rights of persons
with disabilities, therefore making it the most effective form of assistance sought in
implementation of the law.

4. Discussions from the Floor

In reference to the discussions on constitutional protection against discrimination, Mr. Ram
Shrestha, representing Parent’s Association For Mentally Retarded (PAFMR),
and himself a person with intellectual disabilities, cited his own experiences with discriminatory
practices at the school in which he was employed. Having been contributing as a volunteer
at a school since more than 20 yrs he stated the administration to have undertaken no
initiative to appoint him as a staff, even while relatives of officials belonging to the management
team of the school had been appointed. His query therefore related to the possible means of
redress and relief he may be able to avail of on the basis of the right to non-discrimination
under the Constitution.

Ms. Rangita de Silva, of WCW mooted the possibility of challenging provisions such as
Sec. 9 of the Chapter on Marriage in the Muluki Ain that were directly discriminatory against

women with disabilities through court action in present times without the ratification of
CRPD.

Mr. Kumar Thapa of National Association for the Welfare of the Blind in extension
of the arguments regarding right to life and its realization by Advocate Subedi, forwarded
the proposition of widening the ambit of the said right to include right to birth of a child with

Report of the Workshop on Advancing Rights of Women and Children with Disabilities




disability. Elucidating on his argument it was stated that while the current law relating to
abortion allowed termination of pregnancy on the grounds of possible birth of a child with
disabilities and protected a women'’s right to self-determination, however, on the other hand
it affected the right to birth of the said child. He therefore requested for further discussions
considering the implications of the violation of such a right.

Ms. Meena Paudel, of NDWA raised the concern regarding difficulties faced by persons
with disabilities in accessing public places. It was reported that public transportation vehicles
generally refused to stop for persons with visual disabilities and for those using wheel chairs
on the roads, causing immense harassment during travel. Further in the event that persons
with disabilities succeeded in reaching public places, they were subjected to inconveniences
in the absence of facilities such as public toilets etc. Citing the extent of hardships imposed
by such conditions, she put forth the example of a woman with disabilities who as a student
at a renowned college in the city refused to drink water the entire day in order to avoid the
urge of using toilets. Ms. Paudel also raised concerns regarding the distribution and allocation
of living stipends to persons with disabilities. Putting forth the particular example of the
practices in the far western region of the country she stated that stipends were distributed on
the basis of identity cards, and in the absence of any particular gradation of the extent of
disability as a requirement for eligibility, a large population of persons with hearing disabilities
were denied the said facilities by the Government.

Mr. Teknath Neupane, of Akhil Nepal Krantikari Apanga Sang referring to concerns
raised by Ms. Meena Paudel and to the discussion on existing laws and provisions stated
that despite the enumeration of rights of persons with disabilities under the Disabled
(Protection and Welfare) Act, the lack of co-relation with other specific legislations that
overlap with the provisions under the Act may defeat the implementation of the Act, e.g. the
laws related to transportation should specifically mention the reservation of seats or other
facilities for persons with disabilities at public vehicles in furtherance of the rights
acknowledged under the Disabled (Protection and Welfare) Act.

Ms. Subarna Kesari Chitrakar of Sungava raised the concern regarding the lack of
specific forms of curriculum for children with intellectual disabilities even while the law
required provision of free education to children with disabilities in general. It was stated that
without the appropriate curriculum, the provision of free education yields little or no use for
children with intellectual disabilities. In addition was pointed out that the lack of information
and awareness regarding the availability of scholarships for children with disabilities and
the appropriate forums to approach for the same, thereby depicting the insensitivity in
government agencies towards issues relating to persons with disabilities.

In addition to Ms. Chitrakar’'s comments Mr. Ramesh Lal Shrestha, of NFDH highlighted
the difficulties of persons with hearing disabilities in enjoying the facilities of free education.
He mentioned that despite the legal provision for free education due to lack in facilities for
use of sign language in schools, persons with hearing disabilities rarely benefitted from it. He
mentioned that with an aim to overcome practical difficulties in imparting education to
students through the general school system, attempts had been made by organizations of

Report of the Workshop on Advancing Rights of Women and Children with Disabilities

Il NOISS3IS AYVN3I1d




PLENARY SESSION lii

persons with hearing disabilities to register special deaf schools at Kavre and Baglung districts.
However, they were initially denied the registration, as the District Education Office considered
that the existence of such schools would deprive the persons with hearing disabilities of
comprehensive education. It was after much pursuance that the schools were registered. The
registered was concluded after the officer from DEO visited the special schools and assessed
their education quality. It was stated in addition that some able students had also been
enrolled at the special school at Baglung.

Mr. Chintamani Paudel, NFDN, regional representative from Dang, addressing
the discussion on PILs expressed his concern regarding the lack of awareness regarding the
progresses made in implementing laws through court action, particularly with regard to free
education for persons with disabilities, despite the news coverage by newspapers such as
Gorkhapatra. It was stated that till such time that a circular regarding the free education
policy was sent to the District Education Office (DEO) by the Ministry or other concerned
agencies from the central government, and thereafter from the DEO to the schools, the policy
would remain to be implemented in actuality. Mr. Poudel therefore recommended undertaking
awareness raising activities with the aim of ensuring immediate implementation of the laws
and policies as a simultaneous process to that of court interventions.

In reference to the issue of absence in adequate state structure for ensuring implementation
of court’s decisions Mr. Birendra Raj Pokharel voiced his opinion, that the ratification
of CRPD had potential significant role in strengthening the national laws and policies related
to persons with disabilities through which pressure can be created on the State mechanism
to reform the laws and policy as per the need.

In response to concerns raised by the participant, Advocate Sudarshan Subedi stated
that the movement for claiming the rights of persons with disabilities should not be stopped.
That Supreme Court decision on their own were not sufficient in protecting the rights and
proactiveness in monitoring implementation was necessary on the part of the society.
Highlighting the technique of creating ownership amongst the community for issues that are
raised in court, the speaker stated that in the process of filing the petition challenging non-
implementation of provisions relating to free education, the petitioner had submitted fee
receipt of fees paid by persons with disabilities from various parts of the country as evidence
before the Supreme Court. Stating that each of these issues and the resulting judgements to
be applicable for all sections of persons with disabilities, he called the community to ensure
effective collaboration in voicing their concerns as well as to speak on behalf of those who
are unable to articulate such concerns themselves.

Advocate Prakashmani Sharma offering a clarification to Ms. Rangita de Silva’s query
regarding possibilities of challenging provisions such as No. 9 of the Chapter on Marriage of
the Muluki Ain on grounds of discrimination stated that a PIL could be filed even before the
Nepal Government’s ratification of the CRPD as Nepal already held obligation sunder other
national and international instruments that prohibited discrimination. In addition he suggested
that the movement initiate an attempt to claim the right to accessibility through demands for
building disabled-friendly infrastructures at public places. He stated that seeking judicial
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support through legal mechanisms could be of great help in such an instance as the court
had the power to issue directive orders to the government for undertaking necessary actions.
He informed that in India, the courts had started a trend of calling upon government secretaries
to furnish statements and stand individual inquiry for non- implementing of the court’s
decisions. Lauding such practices as effective means of ensuring state accountability and
implementation of the law and judgemenst, he encouraged the introduction of the same by
courts in Nepal.

5. Remarks from the Chair

In his remarks, the chair Hon’ble Laxman Aryal reiterated the concern relating to
implementation of laws and provisions within the country and in addition highlighted the
need for implementation of human rights principles in practice. At the same time it was
stated that treaty ratification was not and end to the existing problems.

Acknowledging the gap in the Interim Constitution of Nepal that has left out the issue of
establishing National Commission for Disabled, he stated that the same should not be repeated
in the upcoming Constitution of Nepal. He informed the participants that the new methodology
is being used to draft the upcoming Constitution, as it would ensure sector-wise fundamental
rights, such as rights against violence, children’s rights, women rights and rights of persons
with disabilities etc. Indicating the higher value of constitutional provision in comparison to
the court’s precedent, he emphasized the importance of including significant issues in the
upcoming Constitution. However, in addition to the incorporation of rights and protections
clauses, the necessity of carrying forward the main spirit of the Constitution through it’s
implementation was highlighted.

The chair also emphasized the need of changing society’s attitude towards persons with
disabilities and stated that without the attitudinal changes nothing can be changed even if it
was written in the Constitution. He further stated that the fight of persons with disabilities
was that of principles, of holding the right to realize basic human rights as human beings,
and of being protected against any treatment of a lower standard which would be considered
as crime against humanity. According to the chair, all children could be considered disabled
by the very fact that they needed special protection. However, with regard to women the
disability was causal of the society on the basis of their identity and therefore required
special protection and initiatives in ensuring substantive equality.

Ending his remarks, the chair highlighted the importance for sensitizing all concerned agencies
ranging from constitution drafting bodies, law and policy makers to implementing agencies
and called upon all to work together in the fight against the existing problems.
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SESSION IV

B. SESSION 1V:
THEMATIC PRESENTATION OF RECOMMENDATIONS

The session was held pursuant to an hour long session on parallel group discussions amongst
participants of the workshop and on the basis of the conceptual and legal framework discussed
in the previous sessions. Four thematic groups were formed namely:

1. Access to Justice for women and children with disabilities
2. Law and Policy Reform

3.  Use of CRPD: Ratification and Implementation

4.  Ensuring inclusivity through the Constitution

The session was chaired by Mr. Kiran Shilpakar, Vice- President, Nepal Association
of Physical Disabled (NAPD). The presentations were made by elected group leaders
from each of the four groups mentioned above.

1. Group I: Access to justice for women and children with disabilities

Mr. Laxman Gyanwali presented the following recommendations from the group discussions
on the issue of Access to Justice for Women and Children with Disabilities:

| To repeal various discriminatory laws against women with disabilities and to protect
their rights, Public Interest Litigation should be filed at the Supreme Court challenging
Sec. 9 of the Muluki Ain that validated bigamy by the husband on the ground of his
wife being rendered disabled; non-implementation of reservation policy for women
with disabilities in free education; non-accessibility of public places and amenities due
to lack of infrastructure such as courts which do not have the disable-friendly facilities
etc thereby denying women with disabilities the right to seek relief for violation of
rights; ensuring special reproductive health care services for women with disabilities;
and lastly the lack of reservation for persons with disabilities in employment, with
particular reference to women with disabilities.

] Development of programmes for raising awareness amongst persons with disabilities
regarding their rights with the larger objective of empowering them to access to equal
and equitable justice.

| Enactment of legal provisions to for priority in hearing of cases involving persons with
disabilities.

| Enactment of appropriate legal provisions to penalise victimization of persons with
disabilities. In particular the enactment of specific laws to address violence against
women and children with disabilities. Provisions relating to penalization of sexual
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violence against women with disabilities should be amended with regard to the
prescribed punishment. Life imprisonment should be prescribed as punishment instead.

Development of appropriate programmes to end discrimination and stigma against
women with disabilities within the family as a primary step towards ensuring access
to justice.

Implementation of the principle of best interest should be promoted for the benefit of
persons with disabilities thereby addressing the challenges emerging in the form of
conflict of rights.

In recognition of the societal barriers in realization of rights, discrimination against
persons with disabilities should be considered an offence against the state and a public
offence under criminal law thereby allowing the state to initiate court action against
perpetrators.

Practical implementation of court judgements should be ensured through adoption of
appropriate procedures and through creation of accountability for concerned agencies.

Free legal counselling and services should be provided to persons with disabilities as a
direct measure for ensuring access to justice.

2. Group II: Law and Policy Reform

Ms. Neera Adhikari and Mr. Jaganath Lamichhane. jointly presented the outcomes of

group discussion on Law and Policy Reform, which are as below:

Enactment of an umbrella legislation as the appropriate tool for the protection of the
rights of persons with disabilities and in particular to eliminate social stigma and
discrimination against persons with disabilities.

Issues pertaining to persons with disabilities should be incorporated on the ground of
applicability for a diverse range of citizens during the enactment of all domestic laws.

Issues relating to women and children with disabilities should be holistically and
specifically addressed in any attempt undertaken to amend re-write the Disable
(Protection and Welfare) Act

Creation of mechanisms for intervention in instances where the legislature or the
government fail to enact/enforce laws and policy concerning with persons with
disabilities as per the standards enshrined in CRPD.

Enactment of laws that require mandatory implementation of legal provisions related
to persons with disabilities. The State should enact punitive provision against those
agencies who does not implement the legal provisions in favour of people with
disabilities.
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Requirement for incorporation of budgetary allocation for the implementation of
provisions under specific legislation relating to persons with disabilities in addition to
the mandate for formulation of long-term plans.

Development of strong mechanisms under the law for the implementation and
monitoring of the enacted laws, plan, policy, rule etc. for persons with disabilities.

Adoption of appropriate arrangements for the implementation of the four main principles
of CRC i.e. participation, opportunity for development, protection and right against
exploitation in the context of children with disabilities.

Implementation of the provision of non-discrimination, equality and state accountability
under CEDAW Convention through their adoption under laws relating to persons with
disabilities. Such implementation may be achieved through addressing issues such as
access to employment opportunities for women with disabilities, creation of mechanisms
to address gender discrimination and violence against women with disabilities. Special
protection measures may be taken to protect such women from sexual violence and
legal provisions should be enacted to provide immediate medical attention to women
with disabilities who may be victims of violence.

Framing of policies for the establishment of appropriate shelter homes for those persons
with disabilities without any familial support.

The right to information should be made applicable amd implementable for persons
with disabilities through adoption of appropriate means of communication.

Enactment of specific legal provisions protecting right to property of persons with
disabilities and in particular persons with intellectual disabilities.

Enactment of specific legal provisions and policies on reproductive health rights of
women with disabilities.

Education in school ans public awareness raising programmes should incorporate all
issues pertaining to rights of persons with disabilities and the particular difficulties
faced by them .

Persons with disabilities should be allowed direct involvement during the drafting of
laws or policies pertaining to disabilities or related to them and the same should be
widely discussed amongst all stakeholders before enactment.

5% reservation for persons with disabilities in civil services should also be implemented
in other government agencies and private sectors including the banking sector. Tax
exemption facilities should be provided to those enterprises that provide employment
to persons with disabilities.

Parents or guardians of persons with severe disabilities such as intellectual disabilities,
or persons with multiple disabilities should be provided equal right with regard to
social security, employment opportunities, monetary allowances and health benefits

Report of the Workshop on Advancing Rights of Women and Children with Disabilities




as persons with disabilities.

] Amendment of legal provisions to allow issuance of driving licenses for the persons
with hearing disabilities who are capable of driving vehicles.

[ Appointment of disabled-friendly interpreters at public offices through enactment in
law for the effective exercise and implementation of legal rights.

| Amendment of laws for the replacement of derogatory and discriminatory terms
referring topersons with disabilities with a term acceptable to the community of persons
with disabilities and in keeping with international standards.

| The age eligibility requirements for children with disabilities in regard to education,
training, sports and other social activities should be made different from those the
enactment applicable for the other able children through the enactment or amendment
of provisions wherever applicable.

| Persons suffering from hemophilia, heart and kidney diseases should also be considered
as a persons with disabilities within the definition of disability under the law.

| Participation of persons with disabilities in law and policy making processes should
be guaranteed under the constitution by reservations. In particular participation of
women with disabilities should be made mandatory in any decision-making process
with regard to issues of women or gender discrimination.

3. Group Ill: Use of CRPD: Ratification and Implementation

Mr. Netra Bahadur Basnet presented the outcomes of group discussion on Use of CRPD:
Ratification and Implementation, which are as below:

] Sensitization programs to be conducted advocating for the ratification and
implementation of CRPD by all organizations working for the promotion of human
rights. The concerned agencies and members of Constituent Assembly with disabilities
should pursue the ratification process to ensure it’s successful completion and take
efforts to keep the rest of the community updated regarding the developments.

] Dissemination of information regarding various aspects of CRPD should be undertaken
by actors within the community of persons with disabilities for raising awareness
amongst other concerned stakeholders.

| Active lobbying should be undertaken simultaneously with the advocacy for ratification,
for the formation of independent Commissions, and committees within the government
structure for the effective implementation of CRPD pursuant to its ratification.

| State mechanisms should be mobilized from central to grassroots level for the
implementation of the CRPD.
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Awareness raining activities should be undertaken in all schools in aiding the effective
implementation of the principles of CRPD particularly pertaining to inclusivity.

Necessary arrangement should be made, such as appointment of specialized trainers
and facilities for use of Braille, towards the implementation of Article 24(2) (b) of the
CRPD which provides for inclusive education for children with disabilities.

Initiatives to reform/enact domestic law in line with the principles of CRPD should be
undertaken by government agencies in coordination with non-governmental
organizations working on the issue.

Research should be conducted for collection of reliable data on matters relating to
persons with disabilities.

Modern technology for information and communication such as GSF mobile, Dezy
etc. should be promoted in usage actively by the government for persons with disabilities.

4. Group IV: Ensuring Inclusivity through the Constitution

Advocate Shudrason Subedi presented the outcomes of the group discussion on Ensuring
Inclusivity through the Constitution as follows:

The preamble of the upcoming Constitution should provide a clear vision of state
responsibility towards citizens with disabilities for establishing access to justice and an
inclusive state mechanisms,

The issues relating to rights of persons with disabilities should be appropriately addressed
in the upcoming Constitution through full participation of representatives from the
community.

Inclusive education not being adequate/appropriate for certain specific groups of children
with disabilities, special provision should be incorporated protecting their right to special
education

Right to property and security of property of the persons with disabilities should be
protected by the forthcoming Constitution.

Provisions regarding universal recognition and promotion of means of communication
such as sign language, braille or touch script etc. should be incorporated under the
forthcoming Constitution. Sign language in specific should be regarded as a recognized
language under the Preamble.

Incorporation of appropriate provision for the protection of right to confidentiality of
individuals, including persons with disabilities.

Reproductive health related rights of women with disabilities should be guaranteed as
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fundamental rights.

] Persons with disabilities should also be specifically included as marginalized group or
sector in the new Constitution.

] A National Commission on Disability should be established as a Constitutional body.

| Social security measures for people with disabilities should be incorporated and state
should provide necessary allowances to persons with disabilities who are unemployed.

| Incorporation of appropriate provisions for protecting the overall rights of intellectually
disabled women and children or those with multiple disabilities.

] Provision regarding special measures for people with disabilities such as sector wise
reservation etc. should be incorporated. And provisions requiring development of special
programs for the empowerment of persons with disabilities as special measures or
affirmative action should be adopted.

] Mandatory provision of inclusion of persons with disabilities at each level of policy
making should be enacted.

| Incorporation of provisions requiring amendment or repeal of all discriminatory laws
that contradict with the constitutional provisions under the forthcoming Constitution.

C. CONCLUDING SESSION

Rt. Hon’ble Subash Nembang, Speaker of the Constituent Assembly of Nepal
was the Chief Guest in the concluding session of the workshop. The session was chaired by
Mr. Birendra Raj Pokharel, President of National Federation of Disabled -
Nepal (NFDN)

The Session was initiated with the presentation of highlights from the two day workshop by
Mr. Krishna Prasad Bhattarai, Executive Director, Hospital and Rehabilitation
Centre for Disabled Children (HRDC).

Closing remarks were delivered by Ms. Bindra Hada, Secretary, Ministry of Women, Children
and Social Welfare (MWCSW), Ms. Nayan Kala Thapa, President, National Women
Commission, Hon'ble Sapana Pradhan Malla, member of Constituent Assembly, Hon'ble
Thammaya Thapa, Party Whip, (CPN) UML and Ms. Aang Dawa Sherpa, Party Whip,
(CPN) Maoists.

Ms. Bindra Hada, Secretary, Ministry of Women, Children and Social Welfare
(MWCSW) stated that disability was not a sin but rather a special situation, which created
a need for protection of specific rights of persons with disabilities. It was emphasized that
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persons with disabilities were an equal component, and of equal importance in the society.
Assuring the participants of full commitment of the MWSCW towards the ratification of
CRPD Ms. Hada stated that a proposal for discussion on the ratification of the CRPD had
been submitted to the Cabinet by the Ministry on Poush 10, 2065 B.S. (25" December 2008).
Citing previous public meetings where leaders of various political parties had expressed
commitment towards the issue of ratification, she expressed hope for the early ratification of
the Convention. Lastly expressing keen interest in reviewing the conclusions and suggestions
emerging from the workshop Ms. Hada offered her personal commitment towards their
implementation as and where relevant.

Ms. Nayan Kala Thapa, President, National Women Commission in her remarks
mentioned that the pain of discrimination and stigma against persons with disabilities is
known and perceived by only those who have faced it and have been victimized by the
society. The seriousness of such discrimination and its resultant effects is yet to be understood,
accepted and realized, and therefore even in 21% century, the society has been unable to
address the concerns of persons with disabilities. She therefore iterated a need to raise
awareness on the issue, and expressed hopes that the workshop would contribute towards
providing appropriate wordings and inclusion of substantive rights in the upcoming
Constitution. Concluding her remarks she stated that the upcoming Constitution of Nepal
should adopt a justiciable approach, which would eliminate all forms of discrimination against
persons with disabilities.

Hon’ble Sapana Pradhan Malla, Member, Constituent Assembly mentioned that
disability while considered an unwanted situation was sometimes a natural occurrence from
birth and sometimes a result of an individual’s interaction with the social, and cultural
environment and even economic reasons. It was however necessary to recognize that the
persons with disabilities were essentially and firstly human beings entitled to enjoy the right
to equality, freedom and access to justice at par with other humans and ‘abled” persons. She
stated that families, society, religion, culture, law and state mechanisms have often intentionally
or unintentionally been discriminating against people with disabilities. That the state made
laws, which holds the role of ensuring equality and access to justice to all have instead of
addressing the special and different needs of persons with disabilities, been strategically
discriminating against them.

It was further said that the workshop had been eye-opening as it had allowed indepth
discussions on multiple discrimination on the ground of sex, age etc. and highlighted the
various dimensions of special needs of persons with disabilities, specifically in the field of
reproductive health care needs of women with disabilities. She however reiterated the critical
need to understand that persons with disabilities were at present and at he very basic level,
demanding for the protection of their rights particularly against discrimination as citizens of
the country and not for sympathy or love from the society and state. Hon;ble Malla expressed
her personal commitment towards the ratification of the CRPD and towards ensuring the
appropriate incorporation of rights and concerns of persons with disabilities in the upcoming
Constitution of the nation.
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Hon’ble Thammaya Thapa, Party Whip, (CPN) UML delivering remarks on the occasion
reiterated the occurrence of multiple discrimination on the basis of caste, class, gender,
ethnicity, disability etc. Highlighting the plight of women in particular it was stated that
women continue to be considered second class citizens in the current society and that voices
of women with disabilities continue to be unheard. Ms. Thapa further stated that claiming
rights was one of the most important intiatives towards seeking justice and that the
Constitution was considered the basic legal framework which not only had the potential of
eliminating discrimination from the society but setting parameters for the exercise of rights.
As a member of a political party that held the formulation of the constitution in high priority
for the protection of basic rights for all irrespective of their identities, she expressed her
personal commitment as well as the commitment of the party towards upholding rights of
persons with disabilities, formulation and development of special plans and policies for the
benefit of women and children with disabilities and last but not the least, the ratification of
the CRPD.

Hon'ble Aang Dawa Sherpa, Party Whip, (CPN) Marxist as one having personally
undertaken initiative for highlighting issues pertaining to rights of persons with disabilities at
various national and international forums in the past noted the timely interventions being
offered by the workshop in the form of recommendations for inclusion of rights and language
in the forthcoming Constitution.

Sharing personal observations from her travel and interaction at the international level, she
highlighted the need for specific attention to facilities such as travel that is considered to be
basic means for ensuring accessibility for persons with disabilities and recommended the
extension of travel concessions to assistants accompanying such persons thereby ensuring
their safety and addressing their special needs.

Informing the participants of her membership and role in the Constitution Committee of the
Constituent Assembly, vested with the responsibility of drafting the forthcoming Constitution,
she related an instance of discussions pertaining to the adoption of an adequate definition
of “scholarship” under the proposed Scholarship Bill offering free education, where the
need for participation and opinion regarding specific requirements of persons with disabilities
was acutely felt. On this basis she iterated the need for representation of persons with
disabilities in all committees and in all discussions of the Constituent Assembly.

Lastly Hon'ble Sherpa expressed her personal commitment as well as the commitment of
her party towards advocacy for ratification of the CRPD.

Remarks from the Chief Guest

Rt. Hon’ble Subash Nembang conveying his appreciation for the timely organization of
the workshop In light of the on-going drafting process of the Constitution expressed his
solidarity towards issues pertaining to persons with disabilities and their movement. It was
mentioned that Nepal in present times was undergoing a historical phase, and that the

Report of the Workshop on Advancing Rights of Women and Children with Disabilities

NOISS3S SNIANTONOD




CONCLUDING SESSION

drafting of the new Constitution implied the creation of a framework for new Nepal. Ensuring
dignity and right to life for all, the upcoming Constitution was envisaged to be inclusive,
child-friendly, women-friendly, and disabled-friendly, qualities which if left lacking would
denote failure in ensuring novelty of the Constitution. Thus was expressed an equal need for
the participation and involvement of persons with disabilities in the betterment of the nation
and the creation of a new state.

Considering disabilities to be an unwanted situation, he stated that persons with disabilities
were nonetheless equally respectable citizens of the country, thereby requiring the creation of
a basis and standard for the protection of their rights to respect and dignity. Therefafter he
mentioned the changes that had taken place in the past year in turn allowing for the greater
and active participation of persons with disabilities in the governance of the country. As
specific examples he cited the initiative for creation of a pathway for wheelchair users in the
previous House of Representatives Hall which could not be made accessible at the said
point of time and the contrasting reality of persons using wheelchairs being able to attend
cabinet meetings in present times. Similarly members of the present Constituent Assembly
with hearing disabilities were enabled in full participation by the use of sign language through
official interpreters appointed on the day next to the International Disability Day, i.e. 3™
December 2008.

Hon'ble Nembang stated the CRPD to have been registered for ratification in the Cabinet
and expressed hope that upon the opening of the Cabinet the process for the ratification
would be initiated and acceptable to all members of the Constituent Assembly. Assuring the
outcomes of the workshop to be a significant contribution towards the drafting of the new
Constitution he expressed a wish to be provided with the resulting recommendations which
may be incorporated during the drafting process by the Constituent Assembly.

Remarks from the Chair — Mr. Birendra Raj Pokharel

In conclusion of the two day workshop, Mr. Birendra Raj Pokharel expressed his gratitude
to the speakers and Hon'ble Speaker of the Constituent Assembly on behalf of all participants
and particularly of persons with disabilities for the encouragement lent by their words. Voicing
his hope for the early exercise of the commitments made, Mr. Pokharel in addition expressed
a commitment on behalf of the community of persons with disabilities for contributing to the
best of their abilities in support of Constituent Assembly members towards the formulation
of the forthcoming Constitution and the creation of a new and effective state mechanism.
Highlighting the importance of implementing the CRPD in the national context, he further
called for continued legislative action pursuant to the ratification of the Convention for the
enactment of appropriate domestic laws and the amendment of existing legislations in keeping
with the Convention’s guiding principles.

Identifying an issue requiring immediate intervention through the Constituent Assembly over
and above the issue of the ratification of the CRPD, Mr. Pokharel indicated differential
approach of the state towards persons with natural disabilities and persons with disabilities
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caused due to external circumstances such as armed conflict. Stating all persons with
disabilities to be facing a similar in their need for assistance and protection of their rights, he
stated a request for abstaining from creation of such differential grading within members of
the community and urged all members of the Constituent Assembly to advocate for the
same.

In addition marking his observation of a trend that implies advocacy for issues relation to
disabilities only by persons with disablities he requested all stakeholders irrespective of their
identities and sectoral differences to engage themselves in the movement for raising awareness
regarding relevant issues and the protection of rights pertaining to persons with disabilities.

Concluding his remarks, the chair mentioned that the global data indicated and predicted
an increase in the total population of persons with disablities in the near future, requiring the
adoption of a futuristic and long-term vision by the state in this regard, and requested that
experts with considerable understanding of issues pertaining to disabilities be called upon
for guidance and advice by the Constituent Assembly for the purposes of adequate articulation
in the forthcoming Constitution.

FOLLOW- UP ACTIVITIES

Inclusion of “Women with Disabilities” as an emerging issue under the Shadow
Report to the 4™ and 5% Period Report of the Government of Nepal to be
submitted before the CEDAW Committee

Forum for Women Law and Development is the co-ordinator for the drafting of the Shadow
Report. 19 issues identified by the Drafting Committee consisting of 45 non-governmental
organizations have been covered under the Report. Nepal Disabled Women's Association
along with FWLD and Muslim Mahila Samaj were the three organizations that participated
in the discussions relating to the issue on “Women with Disabilities”.

Advocacy for Ratification of CRPD
| ADVOCACY MEEI'!"L‘ Ol RATIFICATION OF CRPL

February, 2009

Uited World Trade Cantre, Kothmans, Nepal A fo]]ow_up meeting with the exclusive aim

Sosised by,

of discussing the ratification of CRPD was

organized by FWLD on 24" February 2009
¢ glén‘m?‘?ammfﬁ;ﬂ'mﬁ: at World Trade Centre, Tripureshwor,
Vi Kathmandu. Discussions at the meeting
beyond reiterating the need for ratification
of CRPD, focused on Article 24 and it’s
possible implications towards furthering

special education for certain sections of
persons with disabilities, in particular persons with hearing disabilities and persons with
intellectual disabilities in Nepal.
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FOLLOW-UP ACTIVITIES

On the basis of concerns raised a decision was
taken for the drafting of a resolution affirming the
need for special education and seeking a
commitment for the continuance of special
education programmes within Nepal post-
ratification of the CRPD.

Memorandum for Inclusion of Rights in the Constitution and the Ratification
of CRPD

A delegation of persons with disabilities (members of
the Working Group) met with the Rt. Hon. Subhash
Nemang, Speaker of the Constituent Assembly on 30th
April 2009 to press for the ratification of the CRPD at
the earliest as well as to present the Memorandum of
Rights to be included in the forthcoming Constitution.

Recommendations forwarded through the Memorandum
were collated from the following:

The Memorandum was thereafter published and disseminated

Kathmandu Charter formulated as a result of the
national consultation hosted by NFDN in October
2008

Seminar on Advancing Rights of Women and Children with Disabilities, hosted by
FWLD in Kathmandu on 25th and 26th of December 2009

Discussion on issues related to women with mental
disabilities hosted by Sungava and supported in substance

o ) S NG U L )
and principle by FWLD in February 2009 M_,mmq,ip;—m e

L)

Shadow Constituent Assembly hosted by the NFDN in
February 2009 at Kathmandu

Study of various other constitutions around the world on
incorporation of rights of persons with disabilities conducted
by FWLD.

among 601 members of the Constituent Assembly.

PIL on Reproductive Rights of Women with Disabilities

Based on the discussions and the recommednations that emerged at the Workshop, FWLD

along with NDWA filed a public interest litigation at the Supreme Court seeking appropriate

and adequate healthservices and facilities to enable women with disabilities inrealising the

constitutional guarantee of reproductive health and other reproductive matters. The case is

currently sub-judice.
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ANNEX I

Advancing Rights of Persons with Disabilities

Members of Working Group

Sr. No. Name Organization/ Affiliation

1. Indira Kumari Gurung Parliament

2. Ragav Bir Joshi Parliament

3. Tika Dahal Nepal Disabled Woman Association

4, Birendra Raj Pokhrel National Federation Of Disabled-Nepal

5. Maheshwar Ghimire Disability Human Rights Centre

6. Roberts Sila Muthini United Nations Development Programme

7. Renu Lohani Disabled People’s Organisation Denmark(DPOD)
8. Prakash Mani Sharma Pro-Public

0. Krishna Prasad Bhattarai Hospital and Rehabilitation Centre for Disabled Children
10. Narayan Sundhar Shrestha | Association Of Welfare Of Mental Retardation

11. Neera Adhikari Nepal Association Of the Blind

12. Kiran Shilpakar National Association of the Physical Disabled Nepal
13. Sanjay Kumar Jha Nepal Stutter’s Association

14. Basanti Shrestha Legal Aid and Consultancy Centre (LACC)

15. Rajeshwor Niraula Nepal Children’s Organisation (Bal Mandir)

16. Srijana K.C. Equal Access

17. Nar Bahadur Limbu Nepal Association of the Blind

18. Ramesh Naulakha Parent’s Association for Metal Retardation

19. FWLD Forum for Women Law and Development
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LIST OF PARTICIPANTS

Sr. No. Name Organisation
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16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.
41.
42.
43.
44,
45.
46.
47.
48.

Ang Dawa Sherpa
Anu Lohani

Balram Mahato
Basanti Shrestha
Bhima Khatiwada
Birendra Raj Pokhrel
Chintamani Poudel
Chiranjibi Gauragain
Deepa Lamichhane
Deepak Shakya

Dr. Anil Shrestha

Dr. Shanta Thapaliya
Gauri Pradhan

Hari Thapa

Harka Bahadur Bom

Indra Maya Gurung
Inesh Shrestha

Ishwor Raila

Jagadish Prasad Adhikari
Jagannath Lamichhane
Januka Regmi

Jayanti Malla

Jeewan Bdr. Khadka
Kaladhar Bhandari
Kalpana Bajracharya
Kamala Budathoki
Kasi Ram Maharjan
Kiran Shilpakar
Krishna Prasad Bhattari
Krishna Prasad Gajurel
Kumar Regmi

Kumar Thapa

Laxman Prasad Gayali
Laxmi Devkotta

Laxmi Maharjan
Laxmi Oli

Laxmi Prasad Paudel
Lok Nath Dhakal
Maheshwor Ghimire
Maiya Lamsal

Manju Sharma

Meena Paudel

Meera Dhungana

Mina Pathak

Mukta Srivastav

Murari Kharel

Naina Kala Thapa
Narayan Sundar Shrestha

Constituent Assembly Member

Forum for Women Law and Development

Forum for Women Law and Development

Legal Aid and Consultancy Centre

Nepal Disabled Women'’s Association — Regional Representative, Morang
National Federation of Disabled — Nepal

National Federation of Disabled —-Nepal — Regional Representative, Dang
Nepal Mental Health Foundation

National Federation of Disabled —Nepal

Kathmandu Association of Deaf

Nepal Orthopeadic Hospital

Legal Aid and Consultancy Centre

National Human Rights Commission

NWAP

National Federation of Disabled -Nepal — Regional Representative, Darchula,
Khar

Constituent Assembly Member

National Federation of Disabled Nepal — Regional Represenative - Makwanpur
National Federation of Disabled —Nepal

Disabled Human Rights Centre — Nepal

Nepal Mental Health Foundation

Disabled Women’s Federation

Disabled Women’s Federation

Nepal Stutter’s Association

Anera Swabiyu Central Disable Committee
National Federation of Deaf and Hard of Hearing
Nepal Disabled Women’s Association

Nepal Association for the Welfare of the Blind
Nepal Association for Physically Disabled —Nepal
Hospital and Rehabilitation Centre for Disabled Children
National Federation of Disabled — Nepal

Nepal Association of Deaf and Hard of Hearing
Nepal Association for the Welfare of the Blind
Nepal Netrahin Sangh

National Federation of Deaf and Hard of Hearing
Nepal Disabled Women’s Association
Vimeshwor Apanga Sangh, Dolakha

Nepal Television Apangata Sarokar

Dwarf Association

Disabled Human Rights Centre- Nepal

National Federation of Disabled — Nepal — Regional Representative - Nawalparasi
National Federation of Disabled — Nepal

Nepal Disabled Women’s Association

Forum for Women Law and Development

Nepal Disabled Women’s Association

TEWA

National Human Rights Commission
Chairperson, National Women’s Commission
Association of the Welfare of Mentally Retarded
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49.
50.
51.
52.
53.
54.
55.
56.
57.
58.
59.
60.
61.
62.
63.
64.
65.
66.
67.
68.
69.
70.
71.
72.
73.
74.
75.
76.
77.
78.
79.
80.
81.
82.
83.
84.
85.
86.
87.
88.
89.
90.
91.
92.
93.
94.
95.
96.
97.
98.
99.

100.
101.
102.
103.
104.

Narayani Thapa
Neera Adhikari

Netra Bahadur Basnet
Netra Bahadur Deuga
Nilambar Acharya
Padma Acharya
Prabhat Kiran Pradhan
Prakash Mani Sharma
Prakash Wagle
Radhika Gyawali
Raghav Bir Joshi

Raj Ghimire

Rajani Thapa
Rajeswor Niraula
Ram Piyari Karki(helper)
Ram Shrestha

Rama Dhakal

Rama Karki

Ramesh Lal Shrestha
Ramesh Naulakha
Ramesh Pokhrel
Rashmi Kharel

Ratna Sobha Maharjan
Renu Lohani

Rita Chettri

Rita Mukhargi shah
Rupak Gautam

Sabin Shrestha
Sangita Mayur

Sanjay Kumar Jha
Sanjaya Bantawa
Saraswati Aryal

Sarita Chhetri

Sarita Kharel

Sarita Manandhar
Shanti Nakarmi
Sharmila Rana

Shila Thapa

Shiva Bisangkhe
Shudarshan Subedi
Sita Shiwakoti

Som Dulal

Srijana K.C.

Subarna Kesari Chitrakar
Sundari Mishra
Sunita Thapa

Tara Dhakal

Teknath Neupane
Tika Dahal

Uma Poudel

Umesh Khatiwada
Urga Shrestha

Usha Silwal
Yedunath Adhikari
Yubaraj Katuwal
Yuvraj Dasnal

Nepal Television Apangata Sarokar

Nepal Association of Blind

Hospital and Rehabilitation Centre for Disabled Children
CBR National Network Nepal

Constituent Assenbly Member

Forum for Women Law and Development

Maryknoll Foundation Nepal

Pro Public

CBR Network, Kathmandu

Disabled Women’s Federation

Constituent Assembly Member

Anera Swabiyu Central Disable Committee

Apanga Seva Kendra

National Children’s Organisation

National Federation of Disabled — Nepal

Parent’s Association For Mentally Retarded

Nepal Disabled Women’s Association

SOS Children’s Village, Jorpati

National Federation of Deaf and Hard of Hearing

Parents Association for Mentally Retarded

Nepal Netrahin Sangh

Forum for Women Law and Development

SOS Children’s Village

Disabled People’s Organisation Denmark

DWA

Intellectual Disability Mother Association, Lalitpur
Koshish

Forum for Women Law and Development

Shittrii Shakti

Nepal Stutters’ Association

General Secretary, National Federation of Disabled Nepal
SOS Children’s Village

Hospital and Rehabilitation Centre for Disabled Children
Nepal Disabled Women Association — Regional representative - Makhwanpur
Lawyer

National Association of the Physical Disabled — Nepal
Balaju

Down’s Syndrome Association of Nepal

Alliance for Social Dialogue

Disabled Human Rights Centre- Nepal

Anera Swabiyu Central Disable Committee
Equal Access Nepal

Sunagava

Dwarf Association

Nepal Apang Mahila Sangh

Nepal Ekakrit Netrahin Bikash Sang
Akhil Nepal Krantikari Apanga Sang
Nepal Disabled Women’s Association
Kathmandu Association for the Deaf
National Mental Health Foundation
Sustha Manasthiti Kalyan Sangh

National Federation of Disabled Nepal, Regional Representative, Jhapa
Nepal Children’s Organisation
Disabled Human Rights Organisation
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ANNEX III
BUDGET FOR THE WORKSHOP

S.N.| Details Amount (Rs.)
1 Local Transportation of participants (82 participants x 500.00) 41,000.00
2 Per diem and Transportation (For out-station participants) 38,950.00
3 Food and Venue (For Shankar Hotel) 175,885.79
4 Administrative and Overhead costs (Flex banner, fuel on vehicle,

photographs, stationary and photocopy, conference bag, translation

charge, printing charge etc.) 51,740.00

Grand Total 307,575.79
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ANNEX IV

GLIMPSES OF THE WORKSHOP
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