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Domestic violence is a form of violence against women committed by persons
in intimate relationships or a relationship of trust within the household. It is
not only a manifestation of discrimination but also perpetuates discrimination
within the society.

Domestic violence is more than an isolated instance of mental and/or physical
abuse within an intimate relationship. It can be a series of over-lapping forms
of abuse of physical, sexual, emotional or economic nature, perpetrated with
the intent and result of establishing and maintaining control over another
person in the domestic relationship. In other words it is a pattern of coercive
behaviour that results in discrimination and inequality further violating the
inherent rights of a woman particularly the right to dignity and life.

Domestic Violence can manifest itself in various forms such as:
m  Physical abuse

m  Mental abuse

m  Sexual abuse

m  Economic abuse

m  Emotional abuse

This form of behavior while cutting across class and society, is secluded from
the eye of the public within the restrictions of household and hence by repeated
stealthy occurrence establishes and reinforces its existence as normal and
acceptable in the eyes of law.

Ms. Radhika Coomaraswamy in her Report to the Commission on Human
Rights, Economic and Social Council has stated “all acts of gender-based
phuysical, psychological and sexual abuse by a family member against women
in the family, ranging from simple assaults to aggravated physical battery,
kidnapping, threats, intimidation, coercion, stalking, humiliating verbal abuse,
forcible or unlawful entry, arson, destruction of property, sexual violence,
marital rape, dowry or bride-price related violence, female genital mutilation,
violence related to exploitation through prostitution, violence against household
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workers and attempts to commit such acts shall be termed 'domestic violence".

Domestic violence has been documented to have grave consequences in the
lives of women both medically and sociologically. The WHO Multi-country
Study on Women's Health and Domestic Violence against Women has
documented negative impacts of domestic violence to include complications
emerging in physical, mental, sexual, and reproductive health of women?.
This study has also shown women to access informal networks for support
and immediate action as compared to formal networks mostly due to various
reasons of fear of escalated violence by family members on formal reporting,
lack of available services by the state, and lastly lack of accessibility to the
services existent. Responses of women to domestic violence and the reasons

1. Report of the Special Rapporteur on violence against women, its causes and consequences, Ms.
Radhika Coomaraswamy, submitted in accordance with Commission on Human Rights resolution
1995/85, A framework for model legislation on domestic violence, E/CN.4/1996/53/Add.2,
February 1996

2. Internet Source: http://www.who.int/gender/violence/who_multicountry_study/en/index.html
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of its prevalence can be accounted to traditional cultural and social
understandings of roles of men and women and genuine acceptance of the
right of a man to exert his power and control.

m As a violation of dignity and human rights

Violence is an infringement of a person’s dignity and integrity. It is used as a
tool to create and sustain inequality by depriving the victim from the enjoyment
of basic human rights.

The United Nations Charter in stating its objectives proposes ‘“to reaffirm
faith in fundamental human rights, in the dignity and worth of the human
person, in the equal rights of men and women and of nations large and
small.”®

The Universal Declaration of Human Rights (UDHR) in its Preamble
states “recognition of the inherent dignity and of the equal and inalienable
rights of all members of the human family is the foundation of freedom,
Jjustice and peace in the world”

In laying down the common standard of achievement for all peoples and all
nations with regard to rights and freedoms the UDHR states “All human
beings are born free and equal in dignity and rights. They are endowed with
reason and conscience and should act towards one another in a spirit of
brotherhood.”*

And further provides that “Everyone, as a member of society, has the right to
social security and is entitled to realization, through national effort and
international co-operation and in accordance with the organization and
resources of each State, of the economic, social and cultural rights indispensable
for his dignity and the free development of his personality.”®

So far all discourses on human dignity have been restricted to general standards
of human rights. The Convention on Elimination of Discrimination
Against Women (CEDAW, 1979 in contextualizing these human rights
standards in the interest of women has recognized in its Preamble “that
discrimination against women violates the principles of equality of rights and
respect for human dignity”.

The elements of “dignity” as an inherent right of any woman can thus be
understood to entail a life free from humiliation, degradation and violence
whether in the public sphere or within homes

m As a Form of Discrimination

Domestic violence as violence against women within the home, and in
relationship of trust, is a mechanism through which subordination is achieved
by denying the woman her social, economic and political rights.

3. Preamble, Charter of United Nations
4. Article 1, Universal Declaration of Human Rights
5. Article 22, Universal Declaration of Human Rights



The Declaration on the Elimination of Violence against Women, 1993
adopted by the United Nations General Assembly® in Article 1 defines Violence
against Women for the purposes of the Declaration as ‘any act of gender-
based violence that results in, or is likely to result in, physical, sexual or
psychological harm or suffering to women, including threats of such acts,
coercion or arbitrary deprivation of liberty, whether occurring in public or in
private life.”

The Beijing Declaration and Platform for Action, of 1995 states
“Violence against women is a manifestation of the historically unequal power
relations between men and women, which have led to domination over and
discrimination against women by men and to the prevention of women'’s full
advancement.”

It further qualifies that “Acts or threats of violence, whether occurring within
the home or in the community, or perpetrated or condoned by the State,
instil fear and insecurity in women’s lives and are obstacles to the achievement
of equality and for development and peace. The fear of violence, including
harassment, is a permanent constraint on the mobility of women and limits
their access to resources and basic activities. ... Violence against women is one
of the crucial social mechanisms by which women are forced into a subordinate
position compared with men.”

CEDAW n Article 1 defines discrimination against women as “any distinction,
exclusion or restriction made on the basis of sex which has the effect or purpose
of impairing or nullifying the recognition, enjoyment or exercise by women,
irrespective of their marital status, on a basis of equality of men and women,
of human rights and fundamental freedoms in the political, economic, social,
cultural, civil or any other field.” Therefore, the nullification or impairment of
women’s human rights and fundamental freedoms under general international
law or under human rights conventions is discrimination within the meaning
of Article 1 of CEDAW. These rights and freedoms include’:

(a) The right to life,

(b) The right not to be subject to torture or to cruel, inhuman or
degrading treatment or punishment,

(c) The right to equal protection according to humanitarian norms in
time of international and internal armed conflict,

(d) The right to liberty and security of person,

(e) The right to equal protection under the law, the right to equality in
the family,

(f)  The right to the highest standard attainable of physical and mental
health

(@) The right to just and favorable conditions of work.

6. Adopted on 20 December 1993, GA Res 48/104
7. General Comment No.7 under General Recommendation 19 of the CEDAW Committee




General Recommendation No. 19 adopted by Committee on Elimination
of all forms of Discrimination recognizes that ‘gender based violence is a form
of discrimination that seriously inhibits women’s ability to enjoy rights and
freedoms on the basis of equality with men.’® On this basis Specific
Recommendations® of General Recommendation 19 places an obligation on
State parties ‘fo take all legal and other measures that are necessary to provide
effective protection to women against gender-based violence, including, inter
alia:

(i)  Effective legal measures, including penal sanctions, civil remedies
and compensatory provisions to protect women against all kinds
of violence, including inter alia, violence and abuse in the family,
sexual assault and sexual harassment in the workplace;

(i) Preventive measures, including public information and education
programs to change attitudes concerning the roles and status of
men and women;

(iii) Protective measures, including refuges, counseling, rehabilitation
and support services for women who are victims of violence or
who are at risk of violence

m As torture

Article 7 of the International Covenant on Civil and Political Rights
(ICCPR) states “No one shall be subjected to torture or to cruel, inhuman or
degrading treatment or punishment.”

Following the guarantee of the right against torture The United Nations
Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment of 1984 defines torture as “any act by which
severe pain or suffering, whether physical or mental, is intentionally inflicted
on a person for such purposes as obtaining from him or a third person
information or a confession, punishing him for an act he or a third person has
committed or is suspected of having committed, or intimidating or coercing
him or a third person, or for any reason based on discrimination of any kind,
when such pain or suffering is inflicted by or at the instigation of or with the
consent or acquiescence of a public official or other person acting in an official
capacity. It does not include pain or suffering arising only from, inherent in or
incidental to lawful sanctions.”

General Recommendations of the Special Rapporteur on Torture’®
recognising provisions both under the ICCPR and the Convention on Torture
has noted “Legislation providing for corporal punishment, including excessive
chastisement ordered as a punishment for a crime or disciplinary punishment,
should be abolished. In particular, countries should take adequate legal and
other measures, including educational ones, to ensure that the right to physical
and mental integrity of children is well protected in the public and private
spheres. Effective legal, preventive and protective measures should be put in

8. Non- Discrimination in International Law, ed. By Kevin Kitching, Interrights, 2005
9. Specific Recommendation no. 24(t)
10. E/CN.4/2003/68, para. 26.



place to protect women against all kinds of violence, including violence and
abuse in the domestic sphere and in employment’

Therefore it can be well concluded that domestic violence, acts of which result
in mental and physical pain is a form of torture.

The UN Model Legislation on Domestic Violence adopted by the
Commission on Human Rights in its fifty second session provides a framework
of provisions that may be incorporated in all legislations on domestic violence
by countries around the world.

It prescribes the following acts of gender-based physical, psychological and
sexual abuse and attempt to commit such acts by a family member against
women to be considered as domestic violence:

simple assaults to aggravated physical battery,

kidnapping,

threats,

intimidation,

coercion,

stalking,

humiliating verbal abuse,

forcible or unlawful entry,

arson,

destruction of property,

sexual violence,

marital rape,

dowry or bride-price related violence,

female genital mutilation,

violence related to exploitation through prostitution,

violence against household workers

Acknowledging domestic violence to be gender-specific in nature, it states the
purpose of legislation in this regard as not only prohibiting domestic violence
but preventing further violence and victimisation of women. Some of specific
and crucial features of any legislation on domestic violence have thus been
identified to be:

m  Assurance to victims of domestic violence, the maximum protection in
cases ranging from physical and sexual to psychological violence through
the adoption and incorporation of a comprehensive definition;

m  Creation of a wide range of flexible and speedy remedies (including
remedies under special domestic violence legislation, penal and civil
remedies) to discourage domestic violence and harassment of women
within interpersonal relationships and within the family and protect women
where such violence has taken place;

m  Establishment of departments, programmes, services, protocols and duties,
including but not limited to shelters, counselling programmes and job-
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training programmes to aid victims of domestic violence;

m  Facilitation of enforcement of the criminal laws by deterring and punishing
violence against women within special interpersonal relationships;

m  Enumeration and provision by law of comprehensive support services,
including but not limited to:

(i) Emergency services for victims of abuse and their families;

(ii) Support programmes that meet the specific needs of victims of
abuse and their families;

(iii) Education, counselling and therapeutic programmes for the abuser
and the victim;

(iv) Programmes to assist in the prevention and elimination of domestic
violence which includes raising public awareness and public
education on the subject.

According to the Secretary-General’'s In-Depth Study on All Forms of
Violence against Women, by the year 2006, 89 States had some form of
legislative prohibition on domestic violence, including 60 States with specific
domestic violence laws, and a growing number of countries had instituted
national plans of action to end violence against women.!! Amongst them
countries that have enacted specific legislations in Asia, are India, Philippines,
Indonesia, Malaysia, Korea, Vietnam, Hong Kong, Japan, Pakistan, Thailand,
Cambodia, Sri Lanka and Taiwan.

The greatest challenge in enacting specific legislations relating to domestic
violence has been in identifying appropriate processes and remedies catering
to the full benefit of complainants. Several countries have acknowledged
domestic violence to be a criminal offence attracting punishment as well as
fine. An example can be seen in the Anti-Violence against Women and their
Children Act of 2004 of Philippines which enumerates penalties for all
complaints of domestic violence on being reported. The said Act has in addition
to penalties provided for the issuance of protection orders to “serve the purpose
of safeguarding the victim from further harm, minimizing any disruption in
the victim’s daily life, and facilitating the opportunity and ability of the victim
to independently regain control over her life”. It has as an innovative measure
acknowledged and incorporated the “Battered Women’s Syndrome”
introduced in the case of R v. Ahluwalia'?, in the courts of U.K., thereby
“ustifying circumstances of self-defense under the Revised Penal Code” in
favour of victim- survivors.

India has on the other hand has considered domestic violence to be a civil
offence attracting penal measures only on violation of order. The Protection
of Women against Domestic Violence Act 2005 has introduced a specific

11. http://www.unifem.org/campaigns/vaw/facts_figures.php?page=2, Last visited 19th May 2009
12. (1992) 4 AER 889
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category of service providers in the form of Protection Officers who have
been vested with the duty to assist both the complainant and the court through
all the processes enumerated, thereby ensuring easy access of the law as well
as effective implementation. As a substantive measure the law has introduced
the right of residence in matrimonial home without violence, irrespective of
the title or ownership of the relevant property. In providing for protection
orders as a remedy, the law has enumerated a safety plan that can be executed
by service providers in protection of the rights of victims preventing further
violence. Lastly, in recognition of women’s right to choose remedies the law
allows for simultaneous court actions under existing provisions such as Sec.
498 A of the Indian Penal Code for “cruelty” as a criminal offence and Sec
125 of the Criminal Procedure Code for orders of maintenance.

Both the countries cited as examples have however recognised Domestic
Violence in all or any of its forms to be a violation of inherent dignity and
human rights. In Nepal, The Interim Constitution of Nepal, 2007 specifically
guarantees all women a right against gender-based discrimination and says
that ‘no discrimination of any kind shall be made against women by virtue of
sext3, It further states that no woman shall be subjected fo physical, mental
or any other kind of violence, and such act shall be punishable by law. ™ The
recognition of such rights creates the basis and guiding principles of the Domestic
Violence (Offence and Punishment) Act, 2009.

13. Article 20(1), Interim Constitution of Nepal, 2007
14. Article 20(3), Interim Constitution of Nepal, 2007




Domestic Violence (Offence and Punishment) Act, 2008

Preamble: Respecting the right of every person to live a secure and dignified life;

to prevent and control violence occurring within the family and for matters connected therewith and incidental
thereto making such violence punishable; and for providing justice by protecting victims of violence; Be it
enacted by the Constituent Assembly in accordance with Article 83(1) of the Interim Constitution of Nepal,
2007 as follows:

1. Short Title and Commencement: (1) This Act may be called the Domestic Violence (Offence
and Punishment) Act, 2008) (2065 B.S)

(2) This Act shall come into force immediately.
2. Definitions: In this Act unless the context otherwise requires:

a) “Domestic Violence” means any form of physical, mental, sexual and economic abuse perpetrated
by any person to the other person with whom he has a domestic relationship. The definition also
covers acts of reprimand or emotional abuse.

b)  “Domestic relationship” means a relationship between two persons who live or have, at any point
of time, lived together in a shared household and are related by consanguinity, marriage, adoption
or are family members living together as a joint family; or a dependant or domestic help living in
the same family.

c)  “Physical abuse” means any act or conduct as per to prevailing law, which is of such nature as to
cause bodily harm or injury except the losing and breaking of limbs; illegally detaining a person,
inflicting physical pain or any other act connected therewith and incidental thereto.

d) “Mental abuse” means any act of threatening the aggrieved person of physical torture, showing
terror, reprimanding him, accusing him of false deeds, forcefully evicting him from the house or
otherwise causing injury or harm to the aggrieved person emotionally and this phrase also denotes
discrimination carried out on the basis of thought, religion or culture and customs and traditions.

e) “Sexual abuse” means any conduct of a sexual nature that abuses, humiliates, degrades or otherwise
violates the dignity of any person; or any other act that hampers safe sexual relations.

f) “Economic abuse” includes deprivation of all or any property jointly or separately held by the
aggrieved person to which he is entitled to under the law; or deprivation of or access to employment
opportunities, economic resources or means.

g) “Aggrieved person’ means any person who is, or has been, in a domestic relationship with the
respondents and who alleges to have been subjected to an act of domestic violence by the
perpetrator.

h)  “Perpetrator” means the person having family relations with the aggrieved person who alleges to
have been subjected to an act of domestic violence by the respondent and this word also indicates
any person who is involved on some way in the act of domestic violence or in the abetment of the
crime.

i) “Police Office” means that Police Office close the residence of the aggrieved person, the perpetrator
or that office which is closest to the scene of crime and the word also indicates the Women or
Children Service Center under the District Police Office; or Police Post or Sub-Police Post under the
Police Office.

j) “Local Body” shall be understood to mean the place of residence of the aggrieved person or the
perpetrator or the Village Development Committee or Municipality where the crime took place




and the phrase also denotes the Ward Committee of the Municipality.

“Court” means any court that is prescribed and notified by the Government of Nepal in the
Gazette of Nepal.

“Prescribed” or “as prescribed” means prescribed or as prescribed in the Rules made under this
Act.

3. Domestic Violence shall not be committed, aided or abetted: (1) No body shall commit; or aid
or abet; or attempt or incite the commission of acts of domestic violence.

(2)

Whoever commits an act contrary sub-section (1) shall be deemed to have committed an offence
under this Act.

4. File complaint or petition: (1) Any person who has reason to believe that an act of domestic violence
has been, or is being, or is likely to be committed, may immediately lodge a written or oral complaint
with the Police Office, National Women's Commission or Local body.

(2)

(3)

In pursuance to sub-section (1), a complaint shall be registered immediately if received in a written
manner; and after writing down the factual details along with the signature of the complainant, if
received in an oral manner.

If the complaint is lodged in the National Women’s Commission, necessary action will be initiated
in accordance with the existing law that governs the National Women’'s Commission.

If the complaint is lodged in the Police Station, excluding the time of travel, the perpetrator shall be
produced in the Police Office within 24 hours of the lodging of the complaint for the recording of
his statement and if he disobeys to be brought, force may be applied for his arrest.

If the complaint is lodged with the Local Body, excluding the time of travel, the perpetrator shall be
produced in the Local Body within 24 hours of the lodging of the complaint for the recording of
his statement and if he disobeys to be brought, force may be applied for his arrest.

If the aggrieved person has been physically wounded or mentally tortured as a result of the act of
domestic violence, he shall be immediately sent to the nearest hospital or health post for necessary
treatment and an injury report shall be drawn up. If the injury report is prepared by the Local
Body, a copy of it shall be sent to the Police Station.

(7) While conducting preliminary investigation on the complaint lodged as per sub-section (1) of section

(8)

4 if the situation so requires, the aggrieved person and his dependants shall be provided immediate
protection with the help of the Police Office.

Upon statements recorded as per sub-sections (4) or (5) of section 8, if there is reason to believe
that an act of domestic has been committed, and if the aggreived person so desires, the police
officer or local body officer, may, within 30 days from the date of registration of the complaint,
conduct reconciliation between the parties.

While conducting reconciliation according to sub-section (8), as per necessity and availability,
assistance may be taken from a psychologist, sociologist, social activist, a family member trusted by
the aggrieved person and any other witness. The psychological and social effects on the aggrieved
person, of such reconciliation as well as his right to confidentiality shall be borne in mind.

The Police Officer or Local Body Officer shall, while conducting the prosecution and arriving at a
decision upon the receipt of the complaint, keep the perpetrator on the due date of the Court.

If the perpetrator fails to present himself pursuant to sub-sections (4) and (5); or he cannot be
made present; or the parties fail to settle their dispute through reconciliation, the Police Officer and
Local body officer shall, if the complainant so consents, after the expiry of 15 days as per sub-
section (8) and within 15 days after such expiry, send the complaint mentioning these details,
along with evidence and other legal documents incidental thereto, to the Court.




(12) It shall be the duty of the Police Officer to provide assistance as per sub-sections (5) and (7).

Court shall take action: (1) Upon the receipt of a complaint as per sub-section (11) of section 4, the
Court shall procecute and decide the case as per this Act, on the basis of such complaint.

(2) Notwithstanding anything contained in sub-section (1), the aggrieved person may directly file his
complaint with the Court.

Power to grant interim protection order: (1) If the Court has reason to believe, on the basis of
preliminary investigation of the complaint, that the aggrieved person needs to be given immediate
protection, it may;, till the time the final decision on the complaint is made, pass the following orders in
the name of the perpetrator:

(a) To allow the aggrieved person to continue living in the shared household, to provide him with
food, clothes, to not cause physical injury to him and to behave with him in a civilized and
dignified manner.

(b) To provide necessary treatment or to give the required amount for the treatment of the aggrieved
person if he has incurred physical or mental injury.

(c) To make necessary arrangements for the separate living of the perpetrator in the event that it’s
not conducive for them to live together, and in such cases, make necessary arrangements for
the maintenance of the aggrieved person.

(d) To not insult, threaten or behave in an uncivilized manner; or aid and abet these acts.

(e) To not trouble the aggrieved person by entering his place of separate residence or harass him in
public roads or enter his place of employment; or through the media or in any other way.

(f) To carry out or arrange for getting carried out, necessary and relevant action for the protection
and welfare of the aggrieved person.

(2)  On the basis of preliminary investigation upon the complaint, if the Court has reason to believe
that as per sub-section (1), the minor children of the aggrieved person or any other person
dependant on him, need to be given protection, the Court shall issue, from within sub-section (1),
any appropriate order.

7. Proceedings to be held in camera: (1) If the aggrieved person so requests, every proceeding and

10.

decision upon the complaint to which this Act applies, shall be held in camera.

(2) In accordance with sub-section (1), during the proceedings and hearings in camera, the claimant,
respondents, their respective legal practitioners and only others who have the permission of the
Court, shall be allowed to enter the court room.

Summary Court procedure to be followed: While conducting prosecution and deciding the case as
per this Act, the procedures of the Summary (Court) Procedures Act, 2028 (1971) shall be followed.

Perpetrator to bear expenses of treatment: (1) If a person who has been subject to domestic
violence is injured physically or mentally so as to require medical help, his total costs of treatment in the
hospital shall be borne by the perpetrator.

(2) Notwithstanding anything contained in sub-section (1), if the Court has reason to believe that the
perpetrator is an indigent person, it may order for the sanctioning of treatment expenses for the
aggrieved person, from the Service Center as per section 11.

Compensation orders: The Court may, depending on nature of the act of domestic violence, its
degree, the pain undergone by the aggrieved person, and also taking into account the economic and
social status of the perpetrator and aggrieved person, order the perpetrator to pay appropriate
compensation to the aggrieved person.




11.

12.

13.

14.

15.

16.

17.

Service Centre: (1) For the immediate protection of the aggrieved person, and for the separate stay of
the aggrieved person during the course of treatment, the Nepal Government, according to need, may
establish Service Centers.

(2) For the purpose of sub-section (1), any organization may, after taking permission as prescribed,
establish and operate Service Centers.

(3) Service centers operating as per sub-section (2) shall be given financial and other aid from the
Fund established under section 12 of this Act.

(4) The service centre shall provide, as per necessity, legal aid, psycho-social service and economic aid
to the aggrieved person.

(5) The provisions of management, operation and monitoring of the Service Centre shall be as
prescribed.

Service Fund: (1) Nepal Government shall, for the operation of Service Centers established pursuant
to sub-section (1) of section 11, establish a Service Fund.

(2) In the Fund established as per sub-section (1), the following funds shall be kept:
(a) Funds received from the Nepal Government
(b) Funds received from any national or foreign organizations, institutions or individuals
(c) Funds received from any other source.

(3) The management and operation of the Service Fund shall be as prescribed.

Punishment: (1) Whoever commits the act of domestic violence shall be punished with a fine of three
thousand rupees which may extend up to twenty-five thousand rupees; or six months of imprisonment;
or both.

(2) Whoever attempts to commit domestic violence or abets the crime or incites others to commit the
crime shall be liable to half the punishment of that of the perpetrator.

(3) Whoever has been punished once for the offence of domestic violence shall be liable to double the
punishment upon every repetition of the offence.

(4) If a public servant commits the offence of domestic violence, he shall be liable to an additional ten
percent punishment over and above the prescribed punishment.

(5) Whoever fails to obey Court orders issued according to Section 6 shall be fined two thousand
rupees to fifteen thousand rupees; or four months of imprisonment; or both.

Limitation Period: The complaint, for an offence committed as per this Act, shall be filed within ninety
days of the commission of the crime.

Case may be filed as per existing law: Nothing in this Act shall prevent the investigation, trial and
decision of an offence which is punishable under this Act as well as an an existing law for the time being
in force.

Shall be according to existing law : This Act shall apply to the provisions under the Act and in all
other cases, the existing law shall apply.

Right to make Rules: The Nepal Government may make such Rules as it may deem necessary for
carrying out the purposes of this Act.

Date of passage of Bill: Baishak 6, 2065 (April 19, 2009)
Date of certification: Baishak 14 2065 (April 27, 2009)
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